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Drawee Bank Cannot Recover from Innocent Holder 
on Mistaken Belief That Signature of Drawer Was 
That of Depositor Bearing Same Name 


A drawee of a check upon which the signature of the drawer 
is forged can not recover the amount paid thereon to a bona 
fide holder for a valuable consideration who is without fault 
in taking or negotiating the paper. This rule also regulates 
the right of a drawee bank to recover back from an innocent 
holder for value money paid by it to such holder upon a check 
because of its mistaken belief that the signature of the drawer 
on the check was that of a depositor bearing the same name. 
This rule is absolutely necessary to the circulation of drafts 
and checks, and is based upon the presumed negligence of the 
drawee in failing to meet its obligation to know the signature 
of its correspondent. 

In this case bank acted under mistake that check had been 
drawn by a depositor having the same name as debtor who paid 
creditor amount of check, though debtor who drew check had 
no funds on deposit in bank at any time. It was held that bank 
could not recover from creditor the amount so paid. The 
creditor was not guilty of any fault causing or contributing 
to bank’s mistaken belief as to the identity of the drawer of 
the check. He received the money in suit without any reason 
to know that its payment was made by plaintiff bank under 
a mistake. National Bank of Sanford v. Marshburn, Supreme 


Court of North Carolina, 47 S. E. Rep. (2d) 793. The de- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §579. 
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terminative facts and opinion as related by the court are as 


follows: 

On February 16, 1947, James Marshburn drew a check for $155 
on the plaintiff, National Bank of Sanford, payable to the order of 
the defendant, C. H. Cobb, Trustee, who accepted it in satisfaction of 
a pre-existing debt of Marshburn. At the time of its delivery, Marsh- 
burn informed the defendant, C. H. Cobb, Trustee, that he did not 
have funds on deposit with the plaintiff to meet the check, but that 
he would have funds on deposit with the plaintiff to pay it on and 
after March 1, 1947. Pursuant to this information, the defendant, 
C. H. Cobb, Trustee, held the check until on or about March 17, 1947, 
when he presented it to the plaintiff for payment through the agency 
of other banks. The plaintiff thereupon paid the amount of the check 
through such banks to the defendant C. H. Cobb, Trustee, who re- 
ceived the payment without reason to know that it was made by the 
plaintiff under the mistake hereafter specified. The defendant, C. H. 
Cobb, Trustee, still has the money in his custody. 

James Marshburn, the drawer of the check, never had any funds 
on deposit with the plaintiff at any time. But another person bearing 
exactly the same name had substantial funds on deposit with the 
plaintiff when the check was presented to it for payment. The plain- 
tiff paid the check to the defendant, C. H. Cobb, Trustee, because of 
a mistaken belief on its part that the signature of James Marshburn, 
the drawer of the check, was that of James Marshburn, its depositor, 
and charged the amount of the check against the account of the latter. 
At the end of the month, however, the plaintiff discovered its mistake, 
credited the account of James Marshburn, its customer, with the 
amount of the check, and made immediate demand upon James Marsh- 
burn, the drawer of the check, and upon the defendant, C. H. Cobb, 
Trustee, for restitution of the sum paid by it to the latter on account 
of the check. 

As the demand for restitution proved unavailing, the plaintiff 
brought this action against James Marshburn, the drawer of the check, 
and the defendant, C. H. Cobb, Trustee, before a justice of the peace, 
and obtained judgment against them for the $155 with interest from 
March 17, 1947. The defendant, C. H. Cobb, Trustee, appealed from 
this judgment to the Superior Court. James Marshburn, the drawer 
of the check, did not join in the appeal. But he has since died in- 
solvent, and the judgment rendered against him by the magistrate is 
uncollectible. 

The trial judge concluded upon the case agreed that the de- 
fendant, C. H. Cobb, Trustee, had been unjustly enriched at the ex- 
pense of the plaintiff to the extent of the payment made on the check, 
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and entered judgment accordingly. The defendant, C. H. Cobb, Trus- 
tee, thereupon appealed to this Court. 

J. G. Edwards, of Sanford, for plaintiff-appellee. 

E. C. Bryson, of Durham, for defendant, C. H. Cobb, Trustee, 
appellant. 


ERVIN, J.—The case at bar is somewhat novel in origin. Funda- 
mentally, however, it presents for decision the perplexing problem 
constantly recurring in various guises as to which one of two innocent 
parties must bear a loss occasioned by some third person. 

It is well to note here the circumstances under which the defendant, 
C. H. Cobb, ‘Trustee, acquired and collected the check. Since the paper 
was a negotiable instrument, and since he took it in payment of an 
antecedent or pre-existing debt, he purchased it for value within the 
meaning of the negotiable instruments law. G. S. § 25-30; G. S. § 25- 
192; Singer Mfg. Co. v. Summers, 143 N. C. 102, 55 S. E. 522; Mau- 
ney v. Coit, 80 N. C. 300, 30 Am. Rep. 80; Reddick v. Jones, 28 N. C. 
107, 44 Am. Dec. 68. He acted in the utmost good faith in taking, 
presenting, and collecting the check. His status as a bona fide holder 
was not altered in any way by his knowledge that there were no funds 
on deposit with the plaintiff to meet the check at the time he accepted 
it. The check was to be presented for payment at a time when it was 
represented that such funds would be available in the plaintiff bank. 
Johnson v. Harrison, 177 Ind. 240, 97 N. E. 930, 39 L. R. A., N. S., 
1207; 10 C. J. S., Bills and Notes, § 331; 8 C. J., Bills and Notes, 
§ 720. The case agreed shows that the defendant, C. H. Cobb, Trus- 
tee, was not guilty of any fault causing or contributing to the plain- 
tiff’s mistaken belief as to the identity of the drawer of the check. 
And, finally, he received the money in suit without any reason to know 
that its payment was made by the plaintiff bank under a mistake. 


When all is said, our case comes to this: Should ia drawee bank be 
permitted to recover back from an innocent holder for value money 
paid by it to such holder upon a check because of its mistaken belief 
that the signature of the drawer on the check was that of a depositor 
bearing the same name? 


The plaintiff insists that this question should be answered in the 
affirmative because of the general principle of law that money paid 
under a mistake of fact may be recovered from the payee by a payer 
who was under no legal obligation to make the payment. Harrington 
v. Lowrie, 215 N. C. 706, 2 S. E. 2d 872; Sparrow v. Morrell & Co., 
215 N. C. 452, 2 S. E. 2d 365; Morgan v. Spruill, 214 N. C. 255, 199 
S. E. 17; Simms v. Vick, 151 N. C. 78, 65 S. E. 621, 24 L. R. A., 
N. S., 517, 18 Ann. Cas. 669. 
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The plaintifi’s position finds support in cogent arguments. Never- 
theless, our study of the conflicting considerations involved leads us to 
the opposite conclusion. Consequently, we hold that the question at 
issue ought to be answered in the negative. 

The case agreed contains no intimation that the debtor, James 
Marshburn, drew the check giving rise to this litigation with any in- 
tent other than the honest one of having funds on deposit with the 
plaintiff bank to cover the check on its presentation for payment on 
or after March 1, 1947. Yet, the factual situation is in essence the 
same as it would! have been if the drawer, James Marshburn, had 
deliberately forged the signature of the depositor, the other James 
Marshburn, upon the check. This is true because the plaintiff bank 
paid the money in suit to the defendant, C. H. Cobb, Trustee, on 
account of its mistaken belief that the signature of the drawer, James 
Marshburn, appearing on the check was the genuine signature of its 
depositor, the other James Marshburn. Hence, it seems that in the 
absence of an exact precedent to guide us this case ought to be gov- 
erned by the rule regulating the right of a drawee bank to recover 
back money paid by it upon a forged check to a bona fide holder for 
value and without fault. 

As the text writer in 7 Am. Jur., Banks, section 576, has so well 
said, it “has been established beyond) dispute that a drawee of a check 
upon which the signature of the drawer is forged can not recover the 
amount paid thereon to a bona fide holder for a valuable consideration 
who is without fault in taking or negotiating the paper.” See, also, 
the following authorities to the same effect: 12 A. L. R. 1089-1116; 
14 A. L. R. 496; 71 A. L. R. 337-345; 121 A. L. R. 1056-1062; 9 
C. J. S., Banks and Banking, § 357, 7 C. J., Banks and Banking, 
§ 417; Restatement of the Law of Restitution, section 33. This Court 
has recognized the soundness of this rule. State Bank v. Cumberland 
Savings & Trust Co., 168 N. C. 605, 85 S. E. 5, L. R. A., 1915D, 
1138; Woodward v. Trust Co., 178 N. C. 184, 100 S. E. 304, 5 
A. L. R. 1561. 


It has been said that the rule here considered is an exception to the 
general principle allowing recovery of money paid under mistake, and 
that it is “eminently fair and just, in the absence of fault or neglect 
on the part of the holder of a check, to require the bank on which it 
is drawn to determine at its peril whether the signature of the maker 
is genuine, for it always has, or is supposed to have, knowledge on that 
subject and means of determining the question with reasonable cer- 
tainty and safety, while the holder . . . may be, and often is, an entire 
stranger to the maker, having no knowledge or information as to the 
genuineness of the signature, and no convenient means of obtaining 
it.” Bank of Williamson v. McDowell County Bank, 66 W. Va. 545, 








| 
j 
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66 S. E. 761, 762, 36 L. R. A., N. S., 605. Often the “suggestion is 
made that the rule arises out of considerations of convenience as well 
as of commercial necessity; for it is said, throughout the entire busi- 
ness world bills of exchange and checks in large part serve as cur- 
rency in each day’s business transactions, and it is not only convenient 
but necessary that there shall be a definite time and a fixed place for 
final settlement, and that the best time and most appropriate place for 
such final settlement is the time and place when and where an instru- 
ment is presented to the drawee for payment.” First Nat. Bank v. 
United States Nat. Bank of Portland, 100 Or. 264, 197 P. 547, 551, 
14 A. L. R. 479. As the writer of the annotated article in 12 A. L. R. 
1089-1116 has aptly declared, this rule “is absolutely necessary to the 
circulation of drafts and checks, and is based upon the presumed neg- 
ligence of the drawee in failing to meet its obligation to know the 
signature of its correspondent. Conditions would be intolerable if the 
retiring of commercial paper through its payment by the drawee did 
not close the transaction, but it was possible at an indefinite time in 
the future to reopen the matter, and recover the money, if the paper 
proved to have been forged. No one would dare handle it, and it would 
pass out of use regardless of its convenience or necessity as a part of 
the life of business.” 

These reasons apply with equal compulsion to the payment of a 
check by the drawee bank under the circumstances disclosed by the 
record here presented. The judgment of the superior court is re- 
versed, and the cause is remanded to such court for judgment in ac- 
cordance with this opinion. 


Reversed. 


Obligation of Bank Holding Insurance Policies 
as Security for Loan to Insured 


A bank, holding insurance policies as security for loan to 
insured, is under no obligation other than that arising from 
an ordinary pledge of personal property. National Shawmut 
Bank of Boston v. Hallett, Supreme Judicial Court of Mas- 
sachusetts, 78 N. E. Rep. (2d) 629. 

The policies held by the bank as security for the debt of the 
defendant, provided that on default of premium payments 
they would automatically be continued for specified terms. The 
defendant did not make her premium payments and as a con- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1269. 














662 THE BANKING LAW JOURNAL 


sequence the policies were converted into term insurance. Such 
conversion was not attributable to any act or failure to act on 
the part of the bank. The defendant contends that she should 
have been notified of the action of the bank on June 7, 1933, 
when its committee voted to “let the term insurance remain.” 

It was held that no duty of notification existed on the part 
of the bank. The defendant knew that it was necessary to 
pay premiums at stated intervals in order to keep the poli- 
cies alive. The bank might fairly assume that she was familiar 
with the optional provisions of the policies on default of 
premium payments. She could not have forced the banks to 
indorse the insurance policies for the amount of paid up in- 
surance or to surrender them for their respective cash values. 
The opinion of the court is set forth below: 


This is an action of contract to recover principal and interest 
alleged to be due on a promissory note for $31,520.83 dated June 15, 
1936, and payable three months after date to the Citizens National 
Bank. After entry of the case, The National Shawmut Bank of Bos- 
ton, as assignee of the note, was substituted as plaintiff for the Citi- 
zens National Bank. Wherever the bank or plaintiff, is hereinafter 
mentioned, reference is made to the Citizens National Bank. The de- 
fendant’s answer sets up lack of consideration, failure of consideration, 
payment, fraud, and misappropriation of collateral. The action was 
tried to a jury who returned a verdict for the plaintiff. The case is 
before us on the defendant’s exceptions. 

On October 4, 1922, the defendant borrowed $35,000 from the 
plaintiff and delivered to it her collateral note for that amount with 
three months’ interest added. The collateral mentioned in the note 
included two life insurance policies of the defendant with The Travel- 
ers Insurance Company, one for $15,000 and one for $20,000. The 
defendant received from the plaintiff a cashier’s check for $35,000 
which she indorsed. It was later deposited with a New York bank to 
the credit of the estate of her deceased father, Jacob Ottmann, under 
whose will she was the principal beneficiary. Thereafter renewal notes 
were given and accepted at quarterly intervals until June 15, 1936, 
the date of the note in suit. A record of the loan and the payments 
of principal and interest thereon appeared on six original cards pro- 
duced by the plaintiff and received as evidence without objection. Pay- 
ments on account of interest and principal were irregularly received. 
According to this record the loan reached its low of approximately 
$25,000 in May, 1932. After June, 1932, no further payments of inter- 
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est or principal were made. The insurance policies were in danger of 
lapsing for failure of premium payments. The policies contained similar 
provisions. Each provided for a period of grace of thirty-one days for 
premium payments, and that “In case of default in the payment of 
any premium... the Company will reinstate the contract at any time, 
if not previously surrendered for its cash value, upon written applica- 
tion . . . with evidence of insurability satisfactory to the Company.” 
Each provided further that on default “the insurance will automati- 
cally continue . . . as term insunance during the term. . . specified” 
in the policy; “or in lieu thereof, upon written request made by the 
Insured within three months from said due date the Company will, as 
the Insured may elect, indorse the contract for the amount of paid-up 
insurance [specified in the policy] .. . or upon surrender thereof pay 
the cash value [also specified in the policy] . . . .The term insurance 
and the paid-up insurance specified above may be surrendered for cash. 
Paid-up insurance shall be subject to cash loans.” ‘These policies had 
been assigned to the plaintiff by written assignments separate from 
the note. On April 20, 1933, the plaintiff wrote to the defendant ad- 
vising her that the grace dates for payment of the insurance premiums 
on these policies would expire on the following April 24 and May 8 
and asking that she remit to it funds to take care of these premiums. 
The premiums not having been paid, the insurance company wrote 
to the defendant care of the plaintiff on April 26 and May 10 advising 
that the grace periods on the policies had expired. The policies there- 
after in accordance with their provisions automatically were continued 
as term policies. On June 7, 1933, the bank decided “to let the term 
insurance remain.” It does not appear that the defendant was notified 
of this decision. At the times of default one policy had a cash sur- 
render value of $3,239.60 and the other a cash surrender value of 
$3,284.25, a total of $6,523.85. The face value of the $20,000 policy 
was then $18,144.60 having been reduced by a policy loan of the de- 
fendant. The terms of the converted policies expired respectively on 
June 3, 1941, and October 8, 1942. After June 7, 1933, at the usual 
quarterly intervals the plaintiff continued to send renewal notes to 
the defendant which were signed by her and returned. As above stated, 
the last note was the one in suit. 

The first exception of the defendant was to the exclusion of evi- 
dence. The plaintiff had called as a witness one Lydston who as a 
clerk in the employ of the plaintiff had charge of the so called Hallett 
loan between October, 1926, and June, 1936. Through him the original 
records of the Hallett loan on six cards had been offered in evidence 
without objection. The witness was asked by the defendant’s attorney 
on cross-examination, “Now, may I ask you whether in 1936 you ever 
took the trouble to see how much money had been paid to the bank 
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on this transaction?” On objection counsel stated, “I wish to show 
that the whole loan had been repaid in principal and interest payments 
up to that time... that the bank had collected in principal and in- 
terest more than the face of the original note.” The question was ex- 
cluded and exception saved. 

It was open to the defendant to show that at the time the note of 
June 15, 1936, was given in renewal of the next previous note, the 
amount of $31,520.83 evidenced on its face was not then owed by the 
defendant. But the fact that payments of principal and interest over 
the period from 1922 to 1936 totalled an amount in excess of the face 
of the original note would not prove the amount of the current in- 
debtedness. ‘The record of the transactions between the plaintiff and 
the defendant was in evidence and, if questioned, was subject to in- 
quiry. In fact an examination of the entries on the record cards shows 
that the defendant was credited as having paid on account of principal 
and interest approximately $25,000. The question was properly ex- 
cluded. There was no offer to show that the answer of the witness 
would differ from the record already in evidence. 

The defendant testified that on October 4, 1922, when she went 
to the plaintiff bank to obtain the loan her husband accompanied her 
and that she was presented with a paper or some papers to sign and 
that the president of the bank at that time said to her, “The paper did 
not obligate me in any way as it was entirely covered by insurance. 
He also said I would be obliged to sign some papers from time to time 
but they would not mean anything,” that she believed what he told her 
and relied on it and that she would not have signed the papers except 
for what he said, that she later signed other papers as a consequence 
of that talk, that she did not realize what the note was for or that she 
would have to pay back the $35,000. The defendant contends that 
she was induced to sign the original note and the later notes by reason 
of this fraudulent statement made by the president of the bank and 
that she believed the loan would be paid by the insurance. This issue 
of fraud was submitted to the jury who found against the contention 
of the defendant. 

In his argument to the jury the defendant’s counsel suggested that 
the loan originally made was not the usual type of loan and intended 
to go on to argue that because the loan was so unusual the jury should 
believe the defendant’s testimony about the unusual provisions in re- 
spect to her personal liability. In developing this argument, counsel 
started to describe to the jury the usual process of getting a loan 
from a bank on collateral security. The judge interrupted counsel 
and said, “You don’t need to tell the jury the process of getting a 
loan. You don’t know any more about it than they do or if you do 
you shouldn’t say anything about it.” The defendant thereupon saved 
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an exception to the judge’s remarks. ‘There seems to be nothing un- 
usual in the negotiation of this loan, but, if there were, counsel was 
not entitled to describe from his personal knowledge the ordinary 
method of obtaining a collateral loan at a bank. Commonwealth v. 
Sherman, 294 Mass. 379, 390, 391, 2 N. E. 2d 477. 

Later in argument the defendant’s counsel referred to the part 
Mr. Hallett took in negotiating the loan. He said in substance, “This 
is what I suspect Mr. Hallett was thinking and this is what I suspect 
Mr. Hallett said to the bank officer in the presence of his wife.” The 
judge interrupted and said, “I shall ask the jury to disregard that. I 
shall not allow you to tell them what you suspect about the attitude 
or frame of mind of Mr. Hallett. It is no concern of the jury what 
you might suspect.” The defendant saved an exception to this re- 
mark of the judge. There is no evidence in the record showing that 
Mr. Hallett did or said anything at the time of the negotiation of the 
loan except that he accompanied his wife and was there present. The 
judge was justified in checking the expression of counsel’s suspicions. 
Commonwealth v. Sherman, 294 Mass. 379, 390, 391, 2 N. E. 2d 477. 

At the conclusion of the charge the defendant’s counsel excepted 
to the refusal of the judge to allow him to argue that Hallet and the 
president of the bank jointly committed a fraud on the defendant. 
There was no evidence warranting such an argument. 

The defendant further excepted to the following statements of the 
judge in his charge, “Now, the burden of proving that the money is 
due is imposed under the law upon the plaintiff. The plaintiff says, 
‘Mrs. Hallet, you signed a note and we gave you money in return for 
the note. That is your signature.’ To that extent, I guess, the par- 
ties are in agreement. She did get the money.” And again, “Now, 
this woman either owes this money or she doesn’t owe it. She got the 
money.” 

Obviously the jury must have understood that the judge referred 
to the cashier’s check, commonly regarded as the equivalent of money. 
Constructively it was money. It was not in dispute that the defend- 
ant received it and passed! title to it by her indorsement. As the check 
eventually was deposited in a New York bank it may well have been 
that no money was ever physically delivered by the plaintiff to any- 
one, but that the transaction was eventually concluded by a balancing 
of credits. It cannot be said that the judge violated G. L. (Ter. Ed.) 
ce. 231, § 81, by improperly charging with respect to matters of fact. 
The judge may state the legal effect of admitted facts. Todd v. Old 
Colony & Fall River R. Co., 7 Allen 207, 83 Am. Dec. 679. 

The defendant further excepted to a statement by the judge in his 
charge that “if she [the defendant] were not defrauded she has no 
defence.” ‘The defendant contends that she had a defence by reason 
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of a wrongful appropriation of the security held by the plaintiff. She 
presented requests of law involved and has excepted to their denial. 
We must consider the situation of the parties in 1933 when the in- 
surance policies were converted into term insurance, because the real 
complaint of the defendant is lack of notification to her by the plain- 
tiff of such conversion. 

The relation of the plaintiff and the defendant was that of creditor 
and debtor. Nothing in the history of their business transactions war- 
rants the imposition on the plaintiff, in connection with its handling 
of the insurance policies, of any obligation other than that arising 
from ordinary pledge of personal property. See President, etc., of 
Granite Bank v. Richardson, 7 Metc. 407; Benj. N. Moore & Sons 
Co. v. Manufacturers National Bank, 261 Mass. 328, 158 N.E. 755; 
First National Bank v. Mathey, 308 Mass. 108, 110, 31 N.E. 2d 25. 

The relationship of the parties being a business one, the existence 
of mutual respect and confidence did not make it fiduciary. Hawkes 
v. Lackey, 207 Mass. 424, 432, 93 N.E. 828; Comstock v. Livingston, 
210 Mass. 581, 97 N.E. 106; Snow v. Merchants National Bank, 
809 Mass. 354, 360, 361, 35 N.E. 2d 213; Yamins v. Zeitz, 322 Mass. 
268, 76 N.E. 2d 769. 

The policies held by the plaintiff as security for the debt of the 
defendant, provided that on default of premium payments they would 
automatically be continued for specified terms. ‘The defendant did 
not make her premium payments and as a consequence the policies 
were converted into term insurance. Such conversion was not at- 
tributable to any act or failure to act on the part of the plaintiff. 
The defendant contends that she should have been notified of the ac- 
tion of the plaintiff on June 7, 1933, when its committee voted to “let 
the term insurance remain.” No duty of notification existed. The 
defendant knew that it was necessary to pay premiums at stated in- 
tervals in order to keep the policies alive; and the plaintiff might 
fairly assume that she was familiar with the optional provisions of 
the policies on default of premium payments. She could not have 
forced the plaintiff to indorse the insurance policies for the amount 
of paid up insurance or to surrender them for their respective cash 
values. President, etc., of Granite Bank v. Richardson, 7 Metc. 407. 
Whitman v. Boston Terminal Refrigerating Co., 233 Mass. 386, 124 
N. E. 43. 

She now contends that she would not have signed the note in suit 
if she had known of the conversion of her policies into term insurance. 
Her signature on the note, however, was not obtained by any fraud 
or misrepresentation on the part of the plaintiff. If she had refused 
to sign any renewal note after June 7, 1933, her position in reference 
to her indebtedness and the security held by the plaintiff would not 
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have been improved. She could have regained control of her policies 
only by paying to the plaintiff the amount of her indebtedness. Presi- 
dent, etc., of Granite Bank v. Richardson, 7 Metc. 407. Nothing 
which the plaintiff did prevented the defendant from taking steps to 
have the policies reinstated if she so desired. 

As there was no duty of notification either of the conversion of 
the action of the bank, no appropriation of the collateral by the plain- 
tiff to its own use, no evidence that the plaintiff elected to accept the 
converted insurance as payment of the defendant’s indebtedness, and 
no implied appropriation of the cash surrender values of the policies 
to be credited pro tanto on the defendant’s indebtedness, the requests 
for rulings which were predicated on the affirmative of these proposi- 
tions were properly denied. 

Exceptions overruled. 


Cashing of Payroll Checks by Armored Trucks 
Under Contract with Employer Not Contrary 
to Community Currency Exchange Act 


In an action to enjoin defendant from operating armored 
trucks for delivery of money for payroll checks contrary to the 
Community Currency Exchange Act, it was held that render- 
ing the service of delivering cash for a payroll, under a con- 
tract with an employer, does not offend the main object for 
community service for the elemental reason that one plant 
only is served and not a community. 

In the instant case, the only members of the general public 
with which the armored trucks have dealings are the employees 
of four hundred different concerns. None of the provisions 
of the Currency Exchange Act appears to be for the purpose 
of protecting or safeguarding any interests of persons dealing 
through private contract. The only service rendered by the 
armored trucks is the cashing of payroll checks, and only those 
of the employer contracting for the service. The truck service 
does not cash any other orders or evidences of money, and 
does not cash all checks, but payroll checks only of the serviced 
employer. No money orders are issued or sold by the mobile 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §122. 
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service at any time, under any circumstances; neither does the 
mobile service accept any money for the payment of local 
utility bills, nor accept any checks for collection. The payroll 
checks are purchased outright by the defendant. Any loss 
which occurs in connection with the transaction is borne by 
defendant, and no loss can accrue to anybody else. People v. 
Thillens, Supreme Court of Illinois, 79 N. E. Rep. (2d) 609. 

In construing the statute as not to include within its provi- 
sions a type of business such as is conducted by the defendant, 
the court stated its reasons in the following opinion: 


This is a direct appeal from a final decree in equity of the circuit 
court of Cook County, which enjoined appellant, Melvin Thillens, from 
operating a fleet of armored trucks engaged in delivering money for 
payroll checks, on the ground that appellant violated the provisions 
of the Community Currency Exchange Act. IIl. Rev. Stat. 1945, 
chap. 164, pars. 31-56. It is claimed that the decree deprived the 
appellant of property without due process of law, and also, that if 
the Community Currency Exchange Act is construed to cover the 
business in which appellant is engaged it is unconstitutional. 

The complaint in this case was filed by the People upon the rela- 
tion of the Attorney General, and alleged that appellant was operat- 
ing a community currency exchange at No. 2351 West Devon Avenue, 
in Chicago, and that the mode whereby the defendant operated such 
exchange was by armored automobile trucks, stopping them around 
large industrial plants and cashing payroll checks; and further that 
the hazards of operating such trucks constituted a public nuisance, 
and prayed for an injunction. 


The answer of the appellant admits he does operate a community — 
currency exchange, and has for several years past; denies he operates 
such exchange by operating trucks, or that by such trucks he renders 
the service of the community currency exchange; admits he owns and 
operates armored vehicles which he operates as his own private busi- 
ness for the sole purpose of cashing payroll checks of employees of 
industrial companies, pursuant to a contract with such industrial 
companies; denies that said trucks issue money orders, or that they 
provide any of the services defined by the Community Currency Ex- 
change Act as the operations of a currency exchange; states that this 
service is not open to the public but is furnished in pursuance of pri- 
vate contracts with various industries, and that the only checks cashed 
are the payroll checks of the company employing appellant, and that 
nobody else can cash a check at said trucks. The answer avers appel- 
lant has contracts with over four hundred industries, and that the 
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maximum charge per check is ten cents; that appellant’s business does 
not constitute a nuisance but, on the contrary, is of great value to 
people generally, and that the operation of the trucks has been con- 
strued by the Auditor of Public Accounts as not being within the pur- 
view of the said Community Currency Exchange Act; and, further, 
that if such Currency Exchange Act is deemed to prohibit appellant’s 
trucks operations, the act is unconstitutional and void, in that the 
law prohibits the doing of a harmless and useful business and deprives 
appellant of his liberty and property without due process of law. 

After the evidence was heard by the chancellor a decree was entered 
perpetually enjoining the appellant from cashing checks, drafts, bills 
of exchange, or other commercial instruments for fee or service charge, 
either from a motor truck or otherwise, at any place or upon any prem- 
ises with respect to which he does not have a license under the Com- 
munity Currency Exchange Act, and for which premises he does not 
have a lease, as provided by that act. The appeal to this court 
followed. 

It will be observed that the effect of this decree is to prohibit the 
appellant from delivering any money in his trucks to ‘any premises 
aside from the premises licensed as a community currency exchange 
upon which he has a lease. 

The facts in the case are substantially without dispute. Appel- 
lant owns a license for a Community Currency Exchange at No. 2351 
Devon Avenue in Chicago. At that place of business he does all of 
the different types of business authorized by the Community Currency 
Exchange Act. He has operated this place for many years. In 1934 
the appellant commenced an armored truck payroll cash service. He 
was directed by the State Auditor to segregate his armored truck op- 
erations from that of his community currency exchange operations, 
and complied with such direction. ‘The armored truck system is op- 
erated by the appellant distinct and separate from the exchange. It 
is not available for, and does not serve, the general public of the local 
community neighborhood where the exchange is located. The service 
is rendered solely to business establishments, wherever located in the 
entire Chicago area, and only by prior private contractual arrange- 
ment between the appellant and such firms under contract. The de- 
fendant is obliged to transport currency to the contracting firm for 
the purpose of cashing payroll checks of the company at the time 
their pay is due. The currency is carried in armored trucks, which 
are owned and operated by the appellant. The fund so transported 
is the property of appellant. The payroll checks of the employees 
of the contracting concerns are cashed by the appellant upon the 
premises of the company serviced; at times the payroll checks are 
cashed in some central point upon the premises, and in other cases 
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they are cashed at the individual work bench or station of the em- 
ployee, the currency so used being transported in small cars protected 
by armed guards. The only service rendered by appellant’s armored 
trucks is the cashing of payroll checks, and only those of the employer 
contracting for the service. ‘The truck service does not cash any 
other orders or evidences of money, and does not cash all checks, but 
payroll checks only of the serviced employer. No money orders are 
issued or sold by the mobile service at any time, under any circum- 
stances; neither does the mobile service accept any money for the 
payment of local utility bills, nor accept any checks for collection. 
The payroll checks are purchased outright by appellant. Any loss 
which occurs in connection with the transaction is borne by appellant, 
and no loss can accrue to anybody else. The charge made is five cents 
for each check cashed under $10, and ten cents for all payroll checks 
cashed over $10; no more. Some employers pay the charges of appel- 
lant for cashing the payroll checks of the employees, and in such case 
no charge is made to the employees by appellant. 

For the past few years appellant has been servicing four hundred 
industrial concerns in the Chicago area, and cashing payroll checks 
in a face amount of over $10,000,000 per month, and renders this ser- 
vice to approximately 75,000 employees of the said concerns. The 
injunction issued will destroy this business unless four hundred licenses 
are obtained by appellant to deliver money to each employer’s place 
of business, under the decree of the circuit court. At the present 
license rate this would cost appellant over $20,000 per year, and this 
requirement, it is claimed, amounts to a confiscation and destruction 
of the business of the appellant without due process of law. 

The principal questions urged on review are: (1) whether the busi- 
ness of appellant as conducted comes within the operation of the Com- 
munity Currency Exchange Act; (2) if within the technical wording 
of the act, whether it was so intended by the legislature; (3) whether 
the business of appellant, as operated, can be made subject to licensing 
or regulation. The reply of appellee to these points is that the case 
cannot be distinguished from McDougall v. Lueder, 389 Ill. 141, 58 
N. E. 2d 899, 156, A.L.R. 1059, in which the constitutionality of the 
Community Currency Exchange Act was sustained, and hence that 
the injunction was authorized. 

As applied to appellant the statute defines a Community Currency 
Exchange as “any person . . . engaged in the business or service of, 
and providing facilities for, cashing checks, ... .” (Sec. 1.) The 
statute also requires that an application shall be made in writing, con- 
taining, among other things, the name and business address of the 
applicant (sec. 4) ; a bond for the benefit of any creditor of such com- 
munity currency exchange (sec. 5); that the exchange shall not be 
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carried on in any premises where the chief source of revenue is derived 
from the sale of alcoholic liquor (sec. 8) ; that only one place of busi- 
ness can be maintained under one license but that more than one license 
may be issued to the same licensee (sec. 13) ; and that applicant shall 
have a permanent address evidenced by a lease of at least six months’ 
duration as his place of business (sec. 18). There are other provisions 
which indicate that the business of conducting a currency exchange 
shall be at a business location in the community. While not so stated 
in the statute, the appellee claims the business must be wholly per- 
formed: on the premises. 

The business of appellant is not conducted at any particular ad- 
dress, nor is there any need of a lease on any premises. It is a mobile 
operation, and the checks are cashed on the premises of the employer 
issuing the checks. By its various provisions the act contemplates 
that the place licensed have a permanent office in the location, which 
it must control for a period of at least six months. There is no lan- 
guage in the act which applies to an armored mobile truck, except the 
words “cashing checks.” 'These words might likewise be suitably ap- 
plied to other similar business not classed as a currency exchange. The 
context of the statute assumes that the words “cashing checks,” and 
other businesses enumerated by the statute, will be performed upon 
the premises licensed, and the words do not alone make it apply to a 
business which, under private contract, cashes checks of an employer 
upon his own premises. 

The license includes authority to do more than cash checks. It 
includes facilities for cashing drafts, money orders, or other evidences 
of money, for a fee, or being in the business of selling or issuing money 
orders, or engaged in both of such businesses, or in performing one 
or more of such services. We believe the statute contemplates a per- 
manent location, where the public may present a check for cashing, 
and perform the other business enumerated, for the benefit of a “com- 
munity,” viz., for persons who live in one locality. We take judicial 
notice of the fact that Chicago, a large and populous city, contains 
within its environs many communities, and it is obvious that the act 
intended to allow different communities the benefits provided by the 
Community Currency Exchange Act by authorizing one licensee to 
have several places of business. It would not be assumed by a read- 
ing of the act that it was intended to include an armored truck, loaded 
with money under contract with an employer for the purpose of pay- 
ing its employees on its own premises, as being considered a community 
currency exchange. The only words compatible with such a construc- 
tion are those pointed out above. Rendering the service of delivering 
cash for a payroll, under a contract with an employer, does not offend 
the main object for community service for the elemental reason that 
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one plant only is served and not a community. But, when the act is 
considered as a whole, it adapts itself only to services or businesses 
providing facilities to the general public. 

In the construction of a statute the law requires that it be given 
a reasonable interpretation. Under this rule, statutes are to be con- 
strued according to their intent and meaning, and a situation that is 
within the object, spirit, and meaning of the statute is regarded as 
within the statute, although not within the letter. And, conversely, a 
situation within the letter is not regarded as within the statute unless 
also within its object, spirit and meaning, and “Where the spirit and 
intention of the legislature in adopting the acts are clearly expressed 
and their objects and purposes are clearly set forth, the courts are 
not confined to the literal meaning of the words used, when to do so 
will defeat the obvious intention of the legislature and result in ab- 
surd consequences not contemplated by it.” Harding v. Albert, 373 
Ill. 94, 25 N. E. 2d 32, 34. 

It has also been frequently held that where the language of the 
statute employed admits of two constructions, one of which makes the 
enactment absurd, if not mischievous, while the other renders it reason- 
able and wholesome, the construction which leads to an absurd result 
will be avoided. People ex rel, Prindable v. New York Central Rail- 
road Co., 397 Ill. 50, 72 N. E. 2d 821; In re Estate of Abell, 395 II. 
337, 70 N. E. 2d 252; City of Elmhurst v. Buettgen, 394 Ill. 248, 68 
N. E. 2d 278. And it is also a canon of statutory construction that 
a law will be construed, if possible, in such i way as to render it con- 
stitutional if it can be done. Great United Mutual Benefit Ass’n v. 
Palmer, 358 Ill. 276, 193 N. E. 146; Illinois Bell Telephone Co. v. 
Ames, 364 Ill. 362, 4 N. E. 2d 494; Peoples Gas Light and Coke Co. 
v. Slattery, 373 Ill. 31, 25 N. E. 2d 482. 

This leads us to a consideration of whether a statute could validly 
be enacted for the sole purpose of requiring mobile, armored cars to 
be licensed to furnish currency to an employer, by contract, to pay 
its help. It is a fundamental and well-established rule, both in the 
United States courts and in the courts of this State, as a firmly settled 
constitutional principle, that every citizen is guaranteed the right to 
engage in any lawful, useful and harmless business or trade, and it 
is not within the constitutional authority of the State legislature, in 
the exercise of police power, to interfere with the rights of the indi- 
vidual to carry on a legitimate business, where no interest of the pub- 
lic safety, welfare or morals is damaged or threatened. Scully v. Hal- 
lihan, 365 Ill. 185, 6 N. E. 2d 176; People v. Carolene Products Co., 
345 Ill. 166, 177 N. E. 698; Banghart v. Walsh, 339 Ill. 132, 171 
N. E. 154; New State Ice Co. v. Liebmann, 285 U. S. 262, 52 S. Ct. 
871, 76 L.Ed. 747; Weaver v. Palmer, 270 U. S. 402, 46 S. Ct. 320, 
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70 L. Ed. 654. Many more cases might be cited as sustaining this 
principle, but the foregoing are illustrations of the rule. 

In the Carolene Products Co. case the defendant was charged with 
violating the provisions of the act prohibiting the sale of milk or milk 
products to which any fat or oil other than milk fat had been added. 
It was agreed that the product manufactured and sold was not harm- 
ful or deleterious to the public health in any way, and was a sanitary 
product. We held such an act was unconstitutional, saying [345 IIl. 
166, 177 N. E. 699]: “The Legislature has no authority to pro- 
nounce the performance of an innocent act criminal when the public 
health, safety, comfort, or welfare is not interfered with, Gillespie v. 
People, 188 Ill. 176, 58 N. E. 1007, 52 L.R.A. 283, 80 Am. St. Rep. 
176, and may not, under the guise of protecting the public interests, 
arbitrarily interfere with private business or impose unusual and un- 
necessary restrictions upon lawful occupations. . . . This court has 
by many decisions upheld the right of the citizen to engage in any 
occupation not detrimental to the public health, safety, and welfare, 
free from regulation by the exercise of the police power. Banghart 
v. Walsh, 339 Ill. 182;:171 N. E. 154; Bessette v. People, 193 Ill. 334, 
62 N. E. 215, 56 L.R.Ay, 558; Ruhstrat v. People, 185 Ill. 133, 57 
N. E. 41, 49 L.R.A}181y 76 Am. St. Rep. 30.” 

In Scully v Hallilan, 365 Ill. 185, 6 N. E. 2d 176, 179, on the 
same ground, we held that the State had no power to license the occu- 
pation of a drain layer, and said: “His labor is his property, entitled 
to the full and equal protection of the law under the due process clause 
of the Federal Constitution. It is also embraced within the constitu- 
tional provision guaranteeing to everyone liberty and the pursuit of 
happiness.” ‘The basic constitutional principle was laid down in Peo- 
ple v. Weiner, 271 Ill. 74, 110 N. E. 870, 873, L.R.A. 1916C, 775, 
Ann. Cas. 1917C, 1065, where it is said: “Under the federal and state 
Constitutions the individual may pursue, without let or hindrance, all 
such callings or pursuits as are innocent in themselves and not injur- 
ious to the public. These are fundamental rights of every person liv- 
ing under this government and the Legislature by its enactments can- 
not interfere with such rights.” 

The United States Supreme Court has adopted the same rule. In 
New State Ice Co. v. Liebmann, 285 U. S. 262, 52 S. Ct. 371, '76 L.Ed. 
747; it held that an ice business was not intrinsically subject to the 
police power of the State, and hence a State law requiring an ice com- 
pany to obtain a certificate of convenience and necessity from the 
Corporation Commission of the State was void, as infringing upon 
the right to do business. And, likewise, in an earlier case, Weaver v. 
Palmer, 270 U. S. 402, 46 S. Ct. 320, 70 L.Ed. 654, it was held that 
the use of shoddy in the making of comfortables was useful, conven- 
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ient and desirable to many, and hence not to be prohibited under the 
guise of a police power or measure. 


We are strongly of the opinion that nothing has been alleged, or 
shown by the evidence, which renders the business of moving money 
to the premises of an employer by armored truck, and taking up the 
payroll checks of employees, of such a character as to adversely af- 
fect the public health, safety, morals or welfare. As a matter of fact 
the testimony shows it is highly useful and desirable. Nobody can 
possibly lose any money by the transaction except the armored service 
itself, as cash is paid to the owners of the checks upon the premises. 
Appellant does not handle any other type of checks, drafts, money 
orders, or evidences of indebtedness. He does not cash checks for 
anybody other than the employees of the employers with whom he 
has a contract. Appellant is entrusted with nobody’s money. He 
makes himself a messenger to carry his own money from a bank and 
pay the employee in distant parts of the city. The appellee has not 
undertaken to show that any of the elements required by the exercise 
of the police power is present in the operations of appellant. 


Under these well-settled principles, to construe the Community 
Currency Exchange Act as the sole basis for enjoining appellant’s 
business would raise serious questions as to his validity. As is pointed 
out above, we should give such construction to a statute as will ren- 
der it valid rather than invalid; and since we have likewise pointed 
out that the intent of the act is to furnish facilities to a community, 
and that those facilities be confined to a certain location, it does not 
seem the legislature contemplated including, within the provisions of 
the statute, mobile armored truck service. 


There is another feature of the case which requires examination. 
Where, in any business, elements of harm, injury or detriment to pub- 
life welfare or safety of the public appear, requiring regulation for 
the public good, such elements of harm may be the proper ground 
for reasonable regulation, but they are not ground for a complete 
suppression and prohibition of the business, which in itself is innocent 
and harmless. An illustration of such principle will be found in 
Adams v. Tanner, 244 U. S. 590, 37 S. Ct. 662, 664, 61 L.Ed. 1336, 
L.R.A. 1915F, 1163, Ann. Cas. 1917D, 973 where a State legislature 
prohibited the business of private employment agencies from receiv- 
ing fees for their services. The Supreme Court held such a statute, 
prohibiting an entirely lawful and useful service, was in violation of 
the fourteenth Amendment of the constitution, saying: “Because 
abuses may, and probably do, grow up in connection with this busi- 
ness, is adequate reason for hedging it about by proper regulation. 
But this is not enough to justify destruction of one’s right to follow 
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a distinctly useful calling in an upright way.” ‘The same rule has 
been adhered to in People v. Carolene Products Co. 345 Ill. 166, 177 
N. E. 698. 

In the instant case, the only members of the general public with 
which the armored trucks have dealings are the employees of four 
hundred different concerns. None of the provisions of the present 
act appear to be for the purpose of protecting or safeguarding any 
interests of persons dealing through private contract, and it would 
appear to be precisely covered by what we said in People v. Wilson, 
249 Tll. 195, 94 N. E. 141, 142, 35 L. R. A., N. S. 1074: “If it is 
claimed that the statute or ordinance is referable to the police power, 
the court must be able to see that it tends, in some degree, toward 
the prevention of offenses or the preservation of the public health, 
morals, safety, or welfare. It must be apparent that some such end 
is the one actually intended, and that there is some connection be- 
tween the provisions of the law and such purpose. If it is manifest 
that the statute or ordinance has no such object, but under the guise 
of a police regulation, is an invasion of the property rights of the 
individual, it is the duty of the court to declare it void.” 

These principles do not seem to be disputed or opposed in the 
brief of appellee. Appellee places entire reliance upon what we held 
in McDougall v. Lueder, 389 Ill. 141, 58 N. E. 2d 899, 156 A. L. R. 
1059. We do not think there is anything in the Lueder case which 
opposes what we have heretofore said in this case. The application 
of the statute in that case did not involve the operations of a mobile 
truck, under contract with an employer, to take up the checks of its 
employees. The constitutional question in the Lueder case was whether 
the legislature had the power to license and regulate local community 
currency exchanges. ‘The opinion held that it did, and we adhere to 
what was said concerning such a purpose. In the present case the 
issue is whether the legislature intended to, and whether it had the 
power to, prohibit entirely mobile service offered by appellant as a 
matter of private contract between himself and the employer of work- 
men. 

In the Lueder case the action was brought by private exchanges 
to enjoin the State Auditor from enforcing the Community Currency 
Exchange Act for licensing and regulating currency exchanges. Neces- 
sarily that case involved institutions which were admittedly currency 
exchanges. The plaintiffs in that case contended that the entire act 
was unconstjtutional, and that the legislature had no power whatever 
to regulate the matters contained in the act. In the present case it 
should be noted that appellant does not attempt to overthrow or chal- 
lenge the power of the State to regulate currency exchanges, as de- 
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fined in the act, as a business. What appellant does say is that the 
particular business enjoined by the court did not come within the 
provisions of the Currency Exchange Act; that the act was not con- 
templated to cover situations such as are presented in this case; and, 
further, that to construe the act as including the type of business in 
which appellant is engaged would render the act invalid; and there- 
fore he points out to the court that it does no violation to the words 
of the act to exclude from its operation a person or corporation whose 
only business is to take up payroll checks in different parts of the city 
of Chicago, under contract with an employer so to do; that to require 
a license for each place of delivery under such conditions would vio- 
late the right to engage in a lawful, harmless and useful business; and 
that even were there some evidence which required regulation, that to 
demand each armored unit should pay a license fee of $50 for each 
location in which payroll checks are cashed! would be confiscatory and 
destructive of a useful business. 

Inasmuch as we construe the statute as not to include within its 
provisions a type of business such as is conducted by appellant, the 
constitutional features of the general validity of the act are not in- 
volved, other than that if the judgment of the circuit court were af- 
firmed it would be given an unconstitutional effect as to appellant. 


For the reasons set out above, the decree of the circuit court of 
Cook County is reversed and the cause is remanded, with directions 
that the complaint be dismissed for want of equity. 

Reversed and remanded, with directions. 


Inactive Deposits in State and National Banks 
Subject to Safe-keeping by State, 
Without Escheat 


National banks are subject to the laws of a state in respect 
of their affairs, unless such laws interfere with the purposes of 
their creation, tend to impair or destroy their efficiency as Fed- 
eral agencies, or conflict with the paramount law of the United 
States. 

In this case a state statute sought to have paid into the State 
Treasury for safe-keeping, without escheat, funds on deposit 
- in accounts which have remained inactive for a period of ten 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §465. 
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successive years in any bank. The statute involves merely a 
change of custody and not an adjudication of title, in which 
latter event actual abandonment and not mere inactivity of 
the account might have to be established. The money which is 
paid into the State Treasury is held subject to refund, with 
interest, at any time upon satisfactory proof of ownership, and 
the bank is protected because it is discharged from liability 
for payment of the money pursuant to an order of the court. 

It was held that under Pennsylvania decisions and those of 
the Supreme Court of the United States, the statute does not, 
in its application to national banks, involve any interference 
with their operations or impairment of their efficiency as in- 
strumentalities of the Federal government as to render the act 
unconstitutional when so applied. It is within the constitu- 
tional power of the state to protect the interests of depositors 
from the risks which attend long neglected accounts, by taking 
them into custody when they have been inactive so long as to 
be presumably abandoned. This decision was rendered by the 
Supreme Court of Pennsylvania In re Certain Moneys in Pos- 


session and Custody of Union Trust Co. of Pittsburgh, Pa., 
In re Certain Moneys in Possession and Custody of Peoples- 
Pittsburgh Trust Co., 59 Atl. Rep. (2d) 153. The following 
is the opinion of the court in full: 


The question here involved is the constitutionality, as applied to 
national banks, of the Act of May 16, 1919, P. L. 177, amended by 
the Act of April 21, 1921, P. L. 211, 27 P. S. § 431 et seq., and partly 
embodied in section 1310 of the Act of April 9, 1929, P. L. 343, 72 
P. S. § 1310.. 


Acting in pursuance of those statutes the Attorney General filed 
petitions against the Union Trust Company of Pittsburgh, now by 
merger, Mellon National Bank & Trust Company, and against 
Peoples-Pittsburgh Trust Company, now, by merger, Peoples First 
National Bank & Trust Company, praying for orders for the payment 
into the State Treasury, without escheat, of certain unclaimed moneys 
held by those banks as depositories. Answers were filed in the nature 
of demurrers which were sustained by the court below. The petitions 
were dismissed and the Commonwealth appeals. 

For a proper understanding of the issues it is essential that there 

be kept in mind the vital distinction between the Act of June 7, 1915, 
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P. L. 878,! and the Act of May 16, 1919, P. L. 177? The Act of 1915 
is an Escheat Act. As amended, it provides that bank deposits which 
have not been increased or decreased, nor credited with interest at the 
request of the depositor for a period of ten successive years, shall be 
escheated to the Commonwealth. Reports of such deposits are re- 
quired to be made by the banks, and a procedure by which the Com- 
monwealth may recover the money is established. Proceedings under 
this Act, if successfully pursued, result in a decree that the money 
has escheated and shall be paid to the State Treasurer for the use of 
the Commonwealth, thereby foreclosing any claim on the part of the 
depositor.* The Act of May 16, 1919, P. L. 177, as amended, is quite 
different ; it establishes an alternative procedure for the taking over of 
unclaimed deposits by the State. It provides “That whenever any 
. . . bank, national bank, . . . shall hold or be possessed of any items 
of money or property which are or shall be made escheatable by any 
act of the General Assembly, the Auditor General may and shall, after 
such items have been reported to or otherwise ascertained by him, and 
after notice and advertisement of such items shall have been given and 
made as required by the provisions of the act under which such items 
are escheatable, . . . suggest to the Attorney General that, instead of 
proceeding for the escheat of such items . . . the Attorney General ap- 
ply by petition to the proper court for an order upon the. . . bank, 
national bank, . . . holding or possessed of such items of money or 
property, directing the payment of the same into the State Treasury 
to the credit of the Commonwealth, . . . all amounts and proceeds so 
paid to be subject to being refunded as hereinafter provided. .. .” 
The Act then provides that the Attorney General shall thereupon file 
such a petition, and the court, if the facts warrant, shall order the 
unclaimed money to be paid into the State Treasury to the credit of 
the Commonwealth, and, upon such payment being made in compliance 
with the court’s order, the bank shall be relieved from all liability for 
the money so paid. By section 504 of the Act of April 9, 1929, P. L. 
343, as amended by the Act of June 6, 1939, P. L. 261,-section 2, '72 
P. S. § 504, it is provided that the owner of any money thus paid into 
the State Treasury, or his legal representatives, may at any time apply 
to the Board of Finance and Revenue for a refund thereof, and, upon 
satisfactory proof of ownership, the money shall be paid to him with 





1This act has been amended by the Act of July 6, 1917, P. L. 725, the Act of July 
12, 1919, P. L. 926, the Act of April 21, 1921, P. L. 223, and the Act of May 16, 1935, 
P. L. 195, 27 P. S. § 241 et seq. 


2This act has been amended by the Act of April 21, 1921, P. L. 211. 
3The depositor may, however, at any time within ten years after the payment into 
the State Treasury, recover the money upon making satisfactory proof of his ownership 


and establishing that he had neither appeared nor had actual notice in the proceedings 
to escheat. 
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interest at the rate of two percentum per annum from the time of the 
payment into the State Treasury of the time of such refund. 

It is thus immediately obvious that the two Acts, that of 1915 
and that of 1919, have little in common. The former provides for 
complete divestiture of the depositor’s title; the latter effects merely 
a custodial taking over of the money to be held thereafter in the State 
Treasury for delivery to the owner whenever he shall appear. 

It is with the Act of 1919 that we are concerned in the present 
proceedings. Its validity is challenged on the ground that it impairs 
the obligation of the contract between the bank and the depositor. This 
contention is wholly without merit; a similar charge was made against 
the far more drastic Act of 1915 and rejected in Germantown Trust 
Company v. Powell, 265 Pa. 71, 108 A. 441. The Court there pointed 
out, 265 Pa. page 77, 108 A. page 443, that “The agreement of the 
bank or depositary ... is merely to keep the money of the depositor 
until it is demanded by the owner, or his duly authorized representa- 
tives. It agrees to pay on demand. When demand is made the con- 
tractual relationship ceases, there being no vested right to continue 
the contract in force thereafter, or for any definite time. . . . A statute 
of escheat, in effect, simply provides for a termination of the contract 
of deposit, at the instance of the commonwealth and by virtue of its 
sovereign power, where there are no heirs to claim the property after 
the death of a person, or after the expiration of such reasonable time 
as may be fixed by law to raise a presumption of death. .. . The right 
of escheat has been recognized under the English law from the earliest 
times, and has also been the subject of continuous statutory regula- 
tion in Pennsylvania from colonial days, . . .; the validity of these 
acts has been sustained without suggestion that their enforcement vio- 
lates any contract between the owner of the property and the person 
or institution in whose hands the property was deposited or placed 
for keeping.” Certainly if the actual escheat of the deposit does not 
impair the obligation of a contract the much milder operation of 
merely taking custodial possession of the money subject to its being 
returnable to the owner on demand cannot be considered a violation 
of the constitutional provision. Provident Institution for Savings in 
Town of Boston v. Malone, Attorney General, 221 U. S. 660, 31 S. Ct. 
661, 55 L. Ed. 899, 34 L. R. A., N. S., 1129; see also In re Philadelphia 
Electric Co., 352 Pa. 457, 463, 48 A. 2d 116, 119. Nor has the bank 
itself any tontine right to retain such unclaimed money whereby its 
other depositors or its stockholders would eventually be entitled to 
receive it. Provident Institution for Savings in Town of Boston v. 
Malone, Attorney General, supra; Security Savings Bank v. People 
of State of California, 263 U. S. 282, 285, 286, 44 S. Ct. 108, 68 
L. Ed. 301, 31 A. L. R. 391. 
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Another assault on the constitutionality of the Act is based upon 
the provision, which, as amended, prescribes that, prior to the filing 
of a petition for the taking over of unclaimed deposits without escheat, 
there shall be given the notice and there shall be made the advertise- 
ment required by the act under which such moneys are escheatable.* 
It is, therefore, necessary, in order to ascertain what notice is thus 
required, to refer to the Act of 1915, which is the act under which 
such moneys are escheatable. Section 6 of that act, 27 P. S. § 281, 
as amended, provides that when a report of unclaimed moneys is re- 
ceived from the depository the depositor shall be notified of such fact 
by a letter mailed to him at the address furnished by the bank, if 
any, and a statement of all such unclaimed deposits shall be published 
once a week for two successive weeks during the month of July in each 
year in one or more general newspapers in the city or county where 
the bank is located;> it is provided, however, that such publication 
shall not be considered a condition precedent to the institution or 
prosecution of any action for the escheat of the unclaimed moneys.® 


The court below concluded, that, under this latter provision, pub- 
lication of a statement of the unclaimed deposits is not mandatory 
but wholly optional with the Commonwealth, and that thereby the 
due process clause of the 14th Amendment of the Federal Constitu- 
tion, and Article I, Section 9 of the Constitution of Pennsylvania, 
P. S., are violated. It may be questioned whether such option is in 
fact given in the case of proceedings under the Act of 1919 without 
escheat, since the particular clause which provides that publication is 
not to be considered a condition precedent to the institution or prosecu- 
tion of any action is expressly made applicable only to actions for the 
escheat of the unclaimed moneys. However, the required notification of 
the depositor by mail to the address furnished by the bank is in itself 
sufficient to fulfill the requirements of due process; indeed it is ex- 
tremely doubtful whether any notice whatever is required.’ Whether 
the notice given to parties in interest in any particular situation com- 
plies with the requirements of procedural due process must always be 
determined in relation to the type of proceedings involved, the purpose 
of the statute under wiiich they are instituted, and the extent to which 





4Section 1810 of the Act of 1929 provides merely for notice and advertisement “as 
required by law.” 

5The publication is not required of any item the amount of which is less than $10 
unless deemed to be in the best interests of the Commonwealth. Publication may also 
be made in a legal periodical designated for the publication of legal notices, if deemed 
for the best interests of the Commonwealth, in addition to publication in a general 
newspaper. 

6Substantially these same provisions are repeated in section 1807 of the Act of 
1929, 72 P. S. § 1807. 


7In the present case notice was in fact given both by mail and by publication. 
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they affect the interest in the property involved. Ballard v. Hunter, 
204 U. S. 241, 255, 27 S. Ct. 261, 51 L. Ed. 461; North Laramie Land 
Co. v. Hoffman, 268 U. S. 276, 282, 283, 45 S. Ct. 491, 69 L. Ed. 953; 
Dohany v. Rogers, 281 U. S. 362, 369, 50 S. Ct. 299, 74 L. Ed. 904, 
68 A. L. R. 434; Anderson National Bank v. Luckett, Commissioner 
of Revenue, 321 U. S. 233, 246, 64 S. Ct. 599, 88 L. Ed. 692, 151 
A. L. R. 824. The depositor, of course, is bound to know the provi- 
sions of the Act of 1919 and’ therefore to be aware of the fact that, if 
his deposit is in the dormant condition which makes the act applicable, 
possession of the money may at any time be taken by the Common- 
wealth, subject always to his demand for a refund thereof. In dealing 
with a substantially similar statute this court said, in Commonwealth 
v. Dollar Savings Bank, 259 Pa. 138, 146, 147, 102 A. 569, 572, 1 
A. L. R. 1048, that “. . . since the proceedings on the part of the state 
to obtain possession of these deposits were not instituted for the pur- 
pose of declaring an escheat or of passing the property in question 
over to another—in short, were not in antagonism to the owners, but 
for their benefit—there exists no absolute necessity for any form of 
notice to such owners, as the latter are presumed to know that, after 
expiration of the 30-year period, the commonwealth, at any time, may 
take over the custody of their deposits in the manner provided by the 
act dealing with the subject in hand.” Since the transfer here of the 
moneys is simply a change of custody and not a confiscation or an 
ultimate adjudication involving title, and since the deposits may be 
reclaimed at any time, the rights of the owners are in nowise affected ; 
in such a situation the statute itself, followed by the taking over of 
the funds upon filing of the petition, is sufficient notice. Brooklyn 
Borough Gas Co. v. Bennett, 154 Misc. 106, 277 N. Y. S. 203, 219; 
State v. Security Savings Bank, Cal. App. 154 P. 1070, 1072, 1073; 
Anderson National Bank v. Reeves, 293 Ky. 735, 740, 741, 742, 170 
S. W. 2d 350, 358, 354; see Earl S. Wilson, The Disposition of 
Dormant Bank Deposits and Other Unclaimed Property, 32 Ky. L. J. 
41. “The statute itself is notice to all depositors of banks within the 
state, of the conditions on which the balances of inactive accounts 
will be deemed presumptively abandoned, and their surrender to the 
state compelled. All persons having property located within a state 
and subject to its dominion must take note of its statutes affecting the 
control or disposition of such property and of the procedure which 
they set up for those purposes. . . . The statutory procedure, so far 
as its affects depositors, is in the nature of a proceeding in rem, in 
the course of which property, against which a claim is asserted, is 
seized or sequestered, and held subject to the appearance and presenta- 
tion of claims by all those who assert an adverse interest in it. In all 
such proceedings the seizure of the property is in itself a form of 
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notice of the claim asserted, to those who may claim an interest in the 
property. ... The mere fact that the state or its authorities acquire 
possession or control of property as a preliminary step to the judicial 
determination of asserted rights in the property is not a denial of due 
process.” Anderson National Bank v. Luckett, Commissioner of Rev- 
enue, 321 U. S. 233, 243, 245, 247, 64 S. Ct. 599, 605, 88 L. Ed. 692, 
151 A. L. R. 824. It is abundantly clear, therefore, that there is no 
want of due process either in the provision for notification to deposi- 
tors or in any other features of the procedure prescribed by the Act 
of 1919 as amended. 


This brings us to the final question in the case and that is whether 
the Act of 1919, which, by its terms, is expressly made applicable to 
national banks, can validly be so applied, or whether such applica- 
tion would create an unconstitutional interference with the national 
banking system. In considering this question we start with the proposi- 
tion that, generally speaking, there is no constitutional objection to 
extending the provisions of a state statute to cover national banks. 
Although national banks are instrumentalities of the federal govern- 
ment and used by it to conduct some of its important operations, “All 
their contracts are governed and construed by State laws. Their ac- 
quisition and transfer of property, their right to collect their debts, 
and their liability to be sued for debts, are all based on State law. It 
is only when the State law incapacitates the banks from discharging 
their duties to the government that it becomes unconstitutional.” 
National Bank v. Commonwealth, 9 Wall. 353, 362, 76 U. S. 353, 362, 
19 L. Ed. 701. National banks “are subject to State legislation, ex- 
cept where such legislation is in conflict with some act of Congress, 
or where it tends to impair or destroy the utility of such banks, as 
agents or instrumentalities of the United States, or interferes with 
the purposes of their creation.” Waite v. Dowley, 94 U. S. 527, 533, 
24 L. Ed. 181. It is only where the attempt by a State statute to 
define the duties or control the conduct of the affairs of national 
banks “expressly conflicts with the laws of the United States, and 
either frustrates the purpose of the national legislation or impairs 
the efficiency of these agencies of the federal government to discharge 
the duties for the performance of which they were created” that such 
an act is invalid. “It is certain that, in so far as not repugnant to 
acts of congress, the contracts and dealings of national banks are 
left subject to the state law.” Davis v. Elmira Savings Bank, 161 
U. S. 275, 283, 287, 16 S. Ct. 502, 503, 40 L. Ed. '700; McClellan v. 
Chipman, 164 U. S. 347, 357, 17 S. Ct. 85, 41 L. Ed 461. “National 
banks are subject to the laws of a state in respect of their affairs, 
unless such laws interfere with the purposes of their creation, tend to 
impair or destroy their efficiency as federal agencies, or conflict with 
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the paramount law of the United States.” First National Bank in St. 
Louis v. State of Missouri, 263 U.S. 640, 656, 44 S. Ct. 213, 215, 68 © 
L. Ed. 486; see also Anderson National Bank v. Luckett, Commis- 
sioner of Revenue, 321 U. S. 233, 248, 64 S. Ct. 599, 88 L. Ed. 692, 
151 A. L. R. 824. 


It is true that in the case of First National Bank of San Jose v. 
State of California, 262 U. S. 366, 43 S. Ct. 602, 67 L. Ed. 1030, 
(followed in National City Bank of New York v. People of Philippine 
Islands, 302 U. S. 651, 58 S. Ct. 269, 82 L. Ed. 504) a state law 
which provided for the escheat of bank deposits which had remained 
intact and unclaimed for more than twenty years was held invalid 
when applied to deposits in national banks. But that decision was 
expressly based solely upon the ground (page 370 of 262 U. S., page 
603 of 43 S. Ct.) that the statute “attempts to qualify in an unusual 
way agreements between national banks and their customers long un- 
derstood to arise when the former receive deposits under their plainly 
granted powers. . . . The success of almost all commercial banks de- 
pends upon their ability to obtain loans from depositors, and these 
might well hesitate to subject their funds to possible confiscetion.’® 
Such a reason for invalidation has obviously no application to a 
statute which, as the one here under consideration, involves no con- 
fiscation or transfer of title from the depositor to the Commonwealth, 
no escheat by reason of mere dormancy of the bank account, and 
therefore no danger of causing depositors to refrain from making 
deposits in national banks, especially in view of the fact that they may 
at any time secure a return of their deposits from the State which 
meanwhile bear interest and are in the hands of the safest-possible 
custodian. This distinguishing feature became the basis of the decision, 
contrary to that in the San Jose case, in Anderson National Bank 
v. Luckett, Commissioner of Revenue, 321 U. S. 233, 64 S. Ct. 599, 
88 L. Ed. 692, 151 A. L. R. 824 which is the last pronouncement of 
that tribunal upon the question here involved.° 

In the Anderson National Bank case there came under review a 
statute of the State of Kentucky which provided that demand deposits 
were to be presumed abandoned if the owner thereof had not for the 
preceding ten successive years negotiated in writing with the bank, 
had not been credited with interest on the deposit at his request, had 
not had any transaction with regard to the deposit noted upon the 
books of the bank, and had not increased or decreased the amount of 
the deposit; such presumably abandoned property was to be reported 


8The same California statute was held constitutional as applied to state banks in 
Security Savings Bank v. People of State of California, 263 U. S. 282, 44 S. Ct. 108, 
68 L. Ed. 301, $1 A. L. R. 391. 


9Cf. Territory of Alaska v. First National Bank of Fairbanks, 9 Cir., 22 F. 2d 377. 
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and turned over by the depository to the State Department of Rev- 
enue; the depositor could thereafter claim the money at any time prior 
to a judicial determination of actual abandonment. ‘The Supreme 
Court of the United States held that this statute did not conflict with 
the national banking laws and that it was not an unconstitutional in- 
terference by the state with national banks as instrumentalities of the 
federal government. The court said (page 241 of 321 U.S., page 603 
of 64 S. Ct.) that “it is within the constitutional power of the state 
to protect the interests of depositors from the risks which attend long 
neglected accounts, by taking them into custody when they have been 
inactive so long as to be presumably abandoned.” ‘The court pointed 
out (pages 250, 251, 252 of 321 U. S., page 608 of 64 S. Ct.) that 
the decision in the San Jose case “turned rather on the effect of the 
state statute in altering the contracts of deposit in a manner con- 
sidered so unusual and so harsh in its application to depositors as to 
deter them from placing or keeping their funds in national banks. .. . 
It will be noted that the statute required no proof that the forfeited 
accounts had been in fact abandoned, . . . Upon mere proof of dor- 
mancy*for the prescribed period; the statute declared the accounts to 
be escheated to the state. . . . Here there is no escheat or forfeiture 
by reason of dormancy. Dormancy without more is made the statutory 
ground for the state’s taking inactive bank accounts into its custody, 
the state assuming the bank’s obligation to the depositors. . . . This 
is not confiscation or even an attempted deprivation of property. 
Escheat or forfeiture to the state may follow, but only on proof of 
abandonment in fact. We cannot say that the protective custody of 
long inactive bank accounts, for which the Kentucky statute provides, 
and which in many circumstances may operate for the benefit and 
security of depositors, . . . will deter them from placing their funds 
in national banks in that state.” 

The Act of 1919, like the Kentucky statute thus declared constitu- 
tional, involves merely a change of custody and not an adjudication 
of title, in which latter event actual abandonment and not mere in- 
activity of the account might have to be established; the money which 
is paid into the State Treasury is held subject to refund, with interest, 
at any time upon satisfactory proof of ownership, and the bank is 
protected because it is discharged from liability for payment of the 
money pursuant to an order of the court. “In such instance, the 
Commonwealth is not required to aver or prove facts which, of course, 
would be essential to the escheater’s case if a decree of escheat were 
sought . .. . All that the Commonwealth here seeks is to have the 
moneys or property paid into the State Treasury to its credit, there 
to be held for the benefit of the owners or claimants entitled thereto. 
The rights of the latter are in no wise affected adversely. In fact, they 
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are improved by being made more enduring and secure with the Com- 
monwealth as the substituted depository or custodian.” In re Penn- 
sylvania Power & Light Co., 352 Pa. 466, 469, 43 A. 2d 114, 116.° 

It is thus abundantly clear that, under both our own decisions and 
those of the Supreme Court of the United States, the Act of 1919 
does not, in its application to national banks, involve any such inter- 
ference with their operations or impairment of their efficiency as in- 
strumentalities of the federal government as to render the act unconsti- 
tutional when so applied. 


The orders of the court below are reversed, and the record is re- 
manded with direction to enter orders in accordance with the prayers 
of the petitions; costs to be paid by appellees. 


10Although the Act of 1919 cannot be invoked unless the deposits “are escheatable” 
under the Act of 1915, the phrase “are escheatable” has reference only to the status of 
the funds as unclaimed moneys for the prescribed period of time and not to the question 
whether an actual decree of escheat would be justified. Pennsylvania Power & Light Co. 
case, supra. Therefore the unclaimed moneys in national banks may be taken into cus- 
tody by the State under the Act of 1919 for safekeeping even though they may not be 
ultimately escheatable under the decision in the San Jose case. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Not Liable for Permitting One Joint Depositor 
to Withdraw Money and Create New Joint 
Account with Another 





Cashman v. Mason, U. S. Circuit Court of Appeals, Eighth Circuit, 
166 Fed. Rep. (2d) 693 





In common with many of the States, Minnesota has a statute 
relating to deposits which provide that the bank is protected in 
paying to either party during the lives of both of them, and on the 
death of one is entitled to pay the residue of the fund on deposit 
to the survivor. The effect of the statute is to create a rebuttable 
presumption that the residue of the deposit is the absolute property 
of the surviving party, who takes as a donee. But this presumption 
in favor of a gift of an interest in the deposit arises only upon the 
death of the supposed donor. Conversely, where, as in the present 
case, the supposed donor exercised during her lifetime her right to 
withdraw the deposits, certainly no presumption in favor of the 
gift can arise. The bank was not held liable for permitting one 
joint depositor to withdraw the money and create a new joint ac- 
count with third party, when bank had no notice of other joint 
depositor’s claim to an irrevocable interest. 


Appeal from the District Court of the United States for the District 
of Minnesota; Gunaar H. Nordbye, Judge. 

Action by Edith Cole Cashman against Ellsworth Mason and an- 
other to recover amount of bank deposit. From a judgment for de- 
fendants, 72 F.Supp. 487, plaintiff appeals. Affirmed. 

G. W. Horsley, of Springfield, Ill. (Russell M. Carlson, of St. Paul, 
Minn., on the brief), for appellant. 

C. E. Warner, of Minneapolis, Minn., for appellee Ellsworth Mason. 

Grant W. Anderson, of Minneapolis, Minn., for appellee North- 
western Nat. Bank & Trust Co., of Minneapolis. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $425. 
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RIDDICK, C. J.—Edith Cole Cashman, a resident of Illinois, 
brought this action against Ellsworth Mason and the Northwestern 
National Bank and Trust Company of Minneapolis, residents of Minne- 
sota, to recover the money on deposit in the bank on September 30, 
1943, in two accounts which on the date mentioned were carried on 
the books of the bank as joint accounts in the name of Mrs. A. W. 
Ross or appellant. Appellant claims ownership of the funds on de- 
posit as donee of Mrs. Ross. The liability of appellees is predicated on the 
charge that the bank wrongfully delivered appellants property to Mason. 

In 1941 Mrs. A. W. Ross was an elderly widow living in Minneapolis. 
She was in ill health and subject to periodic attacks of illness which in- 
capacitated her for some time. Among her relatives were a niece, Edith 
M. Cole, now Edith Cole Cashman, then living in Springfield, Illinois, 
where she was employed as a stenographer, and a brother, Ellsworth 
Mason. In June 1941 Edith Cole came to Minneapolis to visit Mrs. 
Ross. Either shortly before or after the arrival of Edith M. Cole in 
Minneapolis Mrs. Ross told a public accountant who looked after tax 
matters for her and for a business concern in Minneapolis which she 
controlled that since she had no children she wanted to make Edith M. 
Cole her “heir apparent,” and that for this purpose she was going 
to have her bank accounts placed in the joint names of herself and 
Edith M. Cole. At this time Mrs. Ross was the owner of two deposits 
in the Northwestern National Bank and Trust Company of Minneapolis, 
one a savings deposit and the other a checking account. 

On July 12, 1941, Mrs. Ross had $1,048.13 on deposit in her savings 
account and $11,654.67 in her checking account. On that day she and 
Edith M. Cole went to the bank, where Mrs. Ross directed the bank to 
change the title of the accounts from “Mrs. A. W. Ross” to “Mrs. A. W. 
Ross or Edith M. Cole.” At the time this change was made Mrs. Ross 
and appellant signed the following agreement with the bank for the 
savings deposit: 


“The funds deposited in this account are the joint property of the 
undersigned, and the bank may discharge its obligation for the same 
by payment to or upon the written order of either, or to the survivor 
of the undersigned without reference to the ownership of the funds 
deposited.” 


The contract signed by Mrs. Ross and appellant for the checking 
account contained the following provision: 


“All funds now or hereafter deposited in said account by either or 
any of the depositors shall be the property of the depositors jointly 
with the right of survivorship. Each depositor shall have complete and 
absolute authority over said account during the joint lives of the de- 
positors and may withdraw all or any part of such funds on checks or 
other withdrawal orders signed by either or any of the depositors and by 
the survivor or survivors in case of death of any thereof.” 
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In January 1942 the appellant came to Minneapolis to live in the 
home of Mrs. Ross. While there she was first employed as a stenographer 
at a salary of $25 a week by the business concern which Mrs. Ross 
controlled, and was later promoted to vice president at a salary of 
$100 a week. She continued to live with her aunt until January 1943 
when some friction developed between them, probably caused by the 
fact that both were in ill health. That month she left the home of 
Mrs. Ross, but continued to reside in Minneapolis until April 1943 
when she resigned her position of vice president in the Ross business and 
returned to her home in Illinois. 


After appellant left Mrs. Ross’s home in January 1943 there was 
only the most casual contact or association between them. From July 
1941 until September 30, 1943, Mrs. Ross continued to make deposits 
and withdrawals from both of the bank accounts. Edith Cole never 
deposited any money in either account and never made any withdrawals 
from either account by checks signed by her. She never asserted any 
right of control over or interest in the deposits until after the death 
of Mrs. Ross. On the other hand, she had a separate bank account in 
her own name in which she deposited her earnings. While living with 
Mrs. Ross she drew a few checks on the joint checking account all of 
which were signed “Mrs. A. W. Ross by Edith M. Cole.” These checks 
were apparently for payment of obligations incurred by Mrs. Ross. 

On September 30, 1943, Mrs. Ross went to the bank and made ar- 
rangements to change the title of the joint checking account which still 
remained in the name of herself or Edith M. Cole. This was accom- 
plished by written order given to the bank as follows: 


“You are instructed to change the title of the account now carried 
on your books as: Mrs. A. W. Ross or Edith M. Cole to Mrs. A. W. 
Ross or Ellsworth Mason. 

“All outstanding checks drawn as against the account as formerly 
carried are to be charged against the present account.” 


In compliance with this written order the checking account was 
changed by the bank as directed, and was thereafter carried in the name 
of Mrs. Ross or Ellsworth Mason until the death of Mrs. Ross on May 
9, 1945. On September 30, 1943, the checking account reflected a balance 
of $6,339.95. 


On the same day on which the checking account was changed in the 
manner stated, Mrs. Ross executed a written savings withdrawal slip 
withdrawing the entire balance on deposit in the savings account in the 
sum of $10,958.06 and redeposited the funds so withdrawn in a new 
savings account which she opened in the name of Mrs. A. W. Ross 
or Ellsworth Mason. Thereafter, Mrs. Ross continued to make deposits 
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in and withdrawals from both accounts. When she died on May $9, 
1945, the balance in the checking account was $3,822.41 and in the sav- 
ings account the balance on deposit was $20,819.71. 

Throughout the period in which the bank accounts remained in the 
name of Mrs. Ross or Edith M. Cole, Mrs. Ross retained possession of 
the bank books. The bank had no knowledge of any circumstance which 
would indicate that the appellant claimed any vested interest in the 
deposits, nor did appellant serve any notice on the bank not to allow 
withdrawal orders by Mrs. Ross. All funds on deposit in the accounts 
were withdrawn by Ellsworth Mason shortly after the death of Mrs. 
Ross. 


In addition to the findings just stated, all either undisputed in the 
evidence or supported by ample proof, the district judge found that 
the bank accounts in the names of Mrs. Ross and appellant were opened 
and maintained solely for the convenience of Mrs. Ross; that Mrs. 
Ross was the real owner of all funds on deposit in the accounts; that 
she at all times retained the right to change the accounts or to with- 
draw the funds on deposit in the accounts; that she exercised this right 
on September 30, 1943, when she gave written directions to the bank 
to change the name of the checking account to Mrs. A. W. Ross or 
Ellsworth Mason and when she withdrew the savings account and re- 
deposited the funds withdrawn in the name of Mrs. Ross or Ellsworth 
Mason; and that she never intended a gift to appellant of an irrevocable 
interest in the bank accounts. On these findings the court concluded that 
no gift of an interest in the bank accounts from Mrs. Ross to appellant 
was made, and that the bank for this reason, as well as because of its con- 
tracts with Mrs. Ross and appellant and under the applicable Mine- 
sota statute, was within its rights in permitting Ellsworth Mason to with- 
draw all funds on deposit after the death of Mrs. Ross. 


It is obvious from the foregoing statement that the judgment of the 
district court must be affirmed, unless the court’s findings that Mrs. Ross 
never intended to make a gift of the bank accounts and never sur- 
rendered control of the supposed subject of the gift are without sub- 
stantial support in the evidence or were induced by an erroneous view 
of the law. And, in considering whether the findings of the district 
court were clearly erroneous, appellees on this appeal must be given 
the benefit of all favorable inferences which reasonably may be drawn 
from the evidence. Waltz v. Ellinghouse, Executrix, 8 Cir., 165 F.2d 596. 


In Minnesota the requisites of a valid gift inter vivos are delivery, 
intention to make a gift on the part of the donor, and absolute dispo- 
sition of the subject of the gfit. Owens v. Owens, 207 Minn. 489, 496, 
292 N.W. 89, 93, quoted with approval in Laura Baker School v. Pflaum, 
Minn., 30 N.W.2d 290. The burden is upon the party claiming as donee 
to prove every element essential for the consummation of the gift by 
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clear and convincing evidence. “A mere unexecuted purpose resting 
only in the intent to make delivery at some time in the future is in- 
effectual” to establish a gift. Quarfot v. Security National Bank & 
Trust Co., 189 Minn. 451, 249 N.W. 668, 669. In the Quarfot case it is 
said that proof of the fundamentals of a gift is of the highest importance 
when it is claimed that the gift was made by a person subsequently 
deceased, the court saying: 


“Tt is easier to fabricate a story than to get possession of another’s 
property.” 249 N.W. 670. 


And in the Pflaum case it was held that, where a donor, although in- 
tending at one time to make a gift, did not completely part with 
dominion over the subject of the gift, but exercised the power of revo- 
cation before delivery, no valid gift was made. The same thought is 
expressed in the Quarfot case in the following language: 


“Tt has long been the law that, where the efficacy of the delivery in 
a case of this character is dubious, the donative intent not clear, and the 
donor resumes the possession, there is no gift.” 249 N.W. 670. 


Appellant relies on Dyste v. Farmers and Mechanics Savings Bank, 
179 Minn. 430, 229 N.W. 865; McLeod v. Hennepin County Savings 
Bank, 145 Minn. 299, 176 N.W. 987; and Zigan v. LeBlanc, 191 Minn. 
538, 254 N.W. 810, as authority for the statement that where an owner 
deposits money in a bank to the account of himself and another, with 
the provision that either may withdraw the deposit or any part of it and 
that upon the death of one it should belong to the survivor, a gift inter 
vivos of a present interest in the bank account is established under 
Minnesota law. These cases deal with actions which arose between a 
supposed donee and the executor of the estate of the supposed donor, 
or between the surviving depositor and the bank. The following lan- 
guage from the opinion in the Dyste case, 229 N.W. at page 866, will 
suffice to show that appellant’s interpretation of the cases is incorrect. 


“This court, in common with the majority of courts, considers such 
deposits as in the nature of gifts and governed by the rules applicable 
to gifts. McLeod v. Hennepin County Savings Bank, 145 Minn. 299, 
176 N.W. 987. The courts which adopt the gift theory agree that the 
decisive question is whether the depositor made the deposit with the 
intention of making a gift, or made it for convenience or to serve some 
purpose of his own. They differ as to the circumstances from which 
an intention to make a gift may be inferred; but are nearly unanimous 
in holding that, where a depositor in fact intends to make a gift, and 
makes a deposit payable to himself or the donee for the purpose of 
giving effect to that intention, it vests in the donee a present interest 
in the fund which will sustain the gift as valid.” 
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It is important to note that the court emphasizes the necessity of 
intention to make a gift on the part of the supposed donor as essential 
to the vesting in the other party of a present interest in the fund 
deposited. 

In common with many of the States, Minnesota has a statute, § 48.30, 
Minnesota Statutes 1945 and M.S.A., relating to deposits of the character 
under discussion, which provides that the bank is protected in paying 
to either party during the lives of both of them, and on the death of 
one is entitled to pay the residue of the fund on deposit to the survivor. 
The effect of the statute is to create a rebuttable presumption that the 
residue of the deposit is the absolute property of the surviving party, 
who takes as a donee. 229 N.W. 866. But this presumption in favor of a 
gift of an interest in the deposit arises only upon the death of the sup- 
posed donor. Conversely, where, as in the present case, the supposed 
donor exercised during her lifetime her right to withdraw the deposits, 
certainly no presumption in favor of the gift can arise. 

In an effort to show the intention of Mrs. Ross to give appellant 
an interest in the bank accounts, appellant testified that Mrs. Ross told 
an officer of the bank that she wished to give the appellant “an interest 
in her bank account.” This statement was made at the time the bank 
accounts were opened. The court held the evidence incompetent under 
section 595.04, Minnesota Statutes of 1945 and M.S.A., which provide 
that it shall not be competent for any party to an action to give 
evidence of or concerning any conversation with or admission of a de- 
ceased person relative to matters at issue between the parties. The court’s 
ruling is supported by Sievers v. Sievers, 189 Minn. 576, 250 N.W. 574. 
But, if this statement could be accepted as competent evidence, it is too 
indefinite to have any value as proof of an intent upon the part of Mrs. 
Ross to vest in appellant an irrevocable interest in her bank accounts. 
It fails to identify the “interest” intended to be given. The contracts 
signed by Mrs. Ross and appellant at the time, the statement was made 
and the subsequent conduct of Mrs. Ross and appellant in relation 
to the bank accounts, the best evidence of their understanding concern- 
ing them, completely refute the inference that Mrs. Ross intended to 
give appellant anything more than the mere right to draw checks upon 
the accounts and to receive on Mrs. Ross’s death any residue which may 
have remained in the accounts. But this “interest” was subject to 
revocation by Mrs. Ross, and was revoked by her in conformity with 
the contracts with the bank, contracts to which appellant was a party. 
The bank, without notice of any claim of appellant contrary to the 
contracts of deposit, is not liable to appellant because it permitted Mrs. 
Ross to exercise the rights reserved to her in these contracts, 

Judgment of the district court is affirmed, 
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Holder in Due Course Not Bound by Payment 
to Prior Holder 





Industrial Bank of Commerce v. Hayse, City Court of City of New York, 
77 N. Y. Supp. (2d) 605 





A holder of a note in due course is not bound by payment to a 
prior holder, after a transfer of the note. It is a well established rule 
that where a negotiable bill or note has been received on account of 
a debt, a recovery cannot be had on the original obligation without 
a surrender of the negotiable paper, or a satisfactory explanation of 
its non-production, or unless it appears that it cannot be enforced 
by a third person. The reason for the rule is not that the debt has 
been paid, but that a suit might afterwards be brought by the in- 
dorsee and so the party might be compelled to pay the debt a 
second time. 


Proceedings by Industrial Bank of Commerce, judgment-creditor, 
_ against Roger Hayse, also known as Roger Heath, judgment-debtor, 
wherein the judgment creditor filed a motion for an order directing the 
third party to pay over to the judgment-creditor a sum alleged to be due 
from the third party to the judgment-debtor. 


Motion denied. 


BONEPARTH, J.—The judgment creditor moves for an order, un- 
der Section 794, subdiv. 2, Civil Practice Act, directing the third party 
to pay over a sum, alleged to be due from the third party to the judg- 
ment debtor. 

The present motion is made in a proceeding commenced by the serv- 
ice upon the third party, of a third party subpoena, containing a copy 
of the provisions of Section 781, C. P. A., restraining any transfer of 
property belonging to the debtor. The judgment debtor, although served 
with papers on the instant motion, has not appeared; nor is any examina- 
tion of the judgment debtor submitted. 

It appears that the third party purchased some furniture from the 
judgment debtor. Upon the sale, the third party paid part of the pur- 
chase price in cash, and gave notes for the balance of $175.00; two of 
these notes are unpaid and past due. 

This balance, represented by the unpaid notes, the creditor seeks to 
have ordered paid by the third party. 

The notes have not been produced. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 650. 














THE BANKING LAW JOURNAL 693 


Nor is there any indication in the moving papers, as to the form of 
these notes. But, it will be assumed that the notes are in the usual 
form of negotiable instruments. 

Nor is there any allegation as to who is the holder of the notes at 
this time. 


It is true that the moving papers allege that the third party owes 
the judgment debtor the amount of the unpaid notes; but that is a legal 
conclusion. Thayer v. Gile, 42 Hun 268, 270. 


Under these circumstances, an order should not be made directing the 
third party to pay over the amount of the unpaid notes, as otherwise 
the third party may be subjected to payment again at the hands of a 
holder in due course. 


First, it is to be noted that a holder of a note in due course is not 
bound by payment to a prior holder, after transfer of the note. Mundet 
Cork Corporation v. Grupp, 154 Misc. 798, 278 N. Y. S. 231; First 
National Bank of Newark, N. Y. v. Hauss, 214 App. Div. 689, 692, 213 
N. Y. S. 198, 200, 201. Furthermore, the rule as to the production 
or surrender of notes, given for an indebtedness, as a condition to re- 
cover on the original indebtedness is thus expressed in 21 Ruling Case 
Law, page 59: “It is a well established rule that where a negotiable bill 
or note has been received on account of a debt, .. . a recovery cannot 
be had on the original obligation without a surrender of the negotiable 
paper, or a satisfactory explanation of its non-production, or unless it 
appears that it cannot be enforced by a third person. The reason for the 
rule is not that the debt has been paid, but that a suit might after- 
wards be brought by the indorsee and so the party might be compelled 
to pay the debt a second time... .” See also 85 A. L. R. 1057, 1058; 
Woodard v. Madsen, 127 Misc. 19, 215 N. Y. S. 422; Reehl v. Martens, 
40 App. Div. 231, 57 N. Y. S. 1059. 

It has been held that “. . . the service of the third party subpoena in 
proceedings supplementary to execution takes the place of the com- 
mencement of a suit under the old system and gives the judgment 
creditor the priority of a vigilant creditor and a lien upon the equitable 
assets of the debtor. .. .” Matter of Wickwire Spencer Steel Co., Judg- 
ment Creditor v. Kemkit Scientific Corporation, 292 N. Y. 139, at page 
142, 54 N. E. 2d 336, at page 337, 153 A. L. R. 208. 


But, in the instant case, unless the debtor now owns the note, the 
third party is not obligated to pay the debtor, and the alleged claim 
against the third party is not an asset of the judgment debtor. 

There is a distinction, which must be respected, between a simple 


debt due to the judgment debtor and a debt due, which is evidenced by 
a negotiable instrument. 





694 THE BANKING LAW JOURNAL 


This distinction is recognized in Section 799-a, C. P. A., which pro- 
vides, in part, as follows: “Every transfer by the judgment debtor... 
of any ... debt due from a third party upon whom there shall have 
previously been served an order or subpoena containing any stay... 
shall be subject to such rights and remedies as the judgment creditor 
would have had if such transfer had not been made; except that the 
foregoing provisions of this section shall not apply to (a) a transfer of 
a debt evidenced by a negotiable instrument .. .”. 

Similarly a distinction is made in the method of levying under a war- 
rant of attachment upon a simple debt, and upon a debt consisting of a 
negotiable instrument. C. P. A. § 917; Standard Factors Corporation 
v. Manufacturers Trust Co., 182 Misc. 701, 50 N. Y. S. 2d 10; Anthony 
v. Wood, 96 N. Y. 180. 

An order under Section 794, subdiv. 2, C. P. A., can be made “.. . 
if it shall appear to the satisfaction of the court that the said third party 
is indebted to the judgment debtor .. .”. And in Kenny v. South Shore 
Natural Gas and Fuel Co., 201 N. Y. 89, at page 93, 94 N. E. 606, at 
page 607, the court said: “. . . It has long been a feature of our pro- 
cedure supplementary to execution that no summary order shall be made 
therein for the application of money or property to the payment of the 
judgment unless the judgment debtor’s right to the immediate posses- 
sion of such money or property is substantially undisputed.” 

The proof submitted by the judgment creditor does not meet the 
tests required for an order herein. 

Accordingly, the motion for an order under Section 794, C. P. A., is 
denied, with leave to renew. 


Signature Card Evidencing Joint Savings Bank 
Account Not Conclusive Proof of Gift 





Dempsey v. First National Bank of Scranton, Supreme Court of Pennsylvania, 
58 Atl. Rep. (2d) 14 





The signature card of a joint savings bank account, while prima 
facie evidence of a gift, did not so conclusively establish donative 
intent as to preclude the introduction of any other admissible testi- 
mony which would show that no gift actually was intended at the 
time the card was executed. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $442, 
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Action by James J. Dempsey, Jr., against First National Bank of 
Scranton, for an alternative writ of mandamus to have certain United 
States Treasury checks delivered to plaintiff, wherein the defendant 
disclaimed any title to the checks and interpleaded C. J. Berlinghof, 
surviving executor of the estate of Ella E. McCarty, deceased. There 
was a verdict in favor of the surviving executor, and, following the dis- 
charge of motions for a new trial and for judgment notwithstanding the 
verdict and the entry of judgment on the verdict, James J. Dempsey, Jr., 
appeals. 

Judgment affirmed. 

Before MAXEY, C. J., and DREW, LINN, STERN, STEARNE, 
and JONES, JJ. 

Joseph P. Murphy and Milton J. Kolansky, both of Scranton, for 
appellant. 

Frank J. McDonnell and Edward J. Kelly, both of Scranton, for C. 
J. Burlinghof. 


DREW, J.—This action for a writ of alternative mandamus was 
brought by appellant, James J. Dempsey, Jr., against First National 
Bank of Scranton to have certain United States Treasury checks, total- 
ling approximately $36,000, delivered to him. The bank, having dis- 
claimed any title to the checks, interpleaded appellee, G. J. Berlinghof, 
surviving executor of the Estate of Ella E., or Ellen E. McCarty, De- 
ceased. The case has been tried twice. The first trial resulted in a jury’s 
verdict in favor of Dempsey. The learned court below refused to enter 
judgment n.o.v. in favor of the executors of Miss McCarty’s estate, but 
did, however, order a new trial, which action this Court, on appeal, sus- 
tained. 353 Pa. 473, 46 A. 2d 160. The second trial resulted in a verdict 
in favor of the surviving executor of the Estate of Miss McCarty. Fol- 
lowing the discharge of motions for a new trial and for judgment n.o.v., 
and the entry of judgment on the verdict, the present appeal was taken 
by Dempsey. 

On February 27, 1942, Miss McCarty, a woman about eighty years 
of age, was the owner of a savings account of $40,633.56 in Third Na- 
tional Bank and Trust Company. On that day she went to the bank 
and instructed it to transfer these funds to a joint account in the names 
of “Ellen E. McCarty or Mary G. Dempsey, or James J. Dempsey, Jr.” 
Mary G. Dempsey and appellant, James J. Dempsey, Jr., are brother 
and sister, but are in no way related to Miss McCarty. They were 
close friends. Miss McCarty lived in the Dempsey home for long 
periods of time. She frequently entrusted her personal business affairs to 
appellant. At the time this joint account was opened, she, Mary G. 
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Dempsey and appellant, executed a signature card,! and the bank is- 
sued the usual passbook. Shortly thereafter Miss McCarty entered St. 
Joseph’s Hospital in Carbondale as a patient, and remained there until 
she died about a year later on March 16, 1943. 

On January 17, 1942, January 4 and January 9, 1943, Dempsey, on 
orders signed by himself alone, withdrew from the joint account $36,000, 
and with this money purchased United States government bonds in 
his name or that of his sister, Mary G. Dempsey. The testimony shows 
that Miss McCarty learned of these withdrawals a short time after 
they were made, when her counsel, in the preparation of her income 
tax return, went to the bank to ascertain the amount of interest which 
had been credited to the account. As a result she immediately on or 
about January 25, 1943, sent for Dempsey and demanded an explana- 
tion and that he turn over to her the joint account passbook and the 
bonds. Sister Mary Gilbert, a nurse in the hospital, testifying for the 
estate, said that Dempsey at that time was asked by Miss McCarty 
why he had taken her money out of the bank and bought bonds in his 
own name with it, and that he replied: “Here is your bonds; here is 
your bank books . .. and your bonds. I didn’t take the money. I just 
bought bonds for you. . . . You'll get more interest on them. And the 
government was going to confiscate all over five thousand dollars, and 
I wanted to save the money for you.” 

Appellant denied that any such conversation took place. He said 
Miss McCarty knew when he bought the bonds and that they had been 
in her possession on several occasions before he took them back to her 
the last time. It was not denied that Miss McCarty, a short time after 
appellant delivered the bonds and passbook to her at the hospital in 
January, 1943, closed the joint account, and opened a new account in 
her name alone. She turned over the bonds, none of which had been 
endorsed by Dempsey, to her attorney, with instructions that he de- 
liver them to First National Bank of Scranton for safekeeping. This 
was done. 

It further appeared that on or about March 6, 1943, when threat- 
ened by a bill in equity for an accounting, Dempsey, with his counsel, 
went to the bank, and there endorsed the bonds in question. At that 
time he also signed a letter directing the bank to redeem the bonds, 
and agreeing that he would endorse the checks when received by the 
bank from such redemption and that the bank should deposit those 
funds to the credit of Miss McCarty. He admitted that he signed this 





*On the face of this card, above the signatures of the three parties, is printed, inter 
alia, the following: “We hereby promise and agree to and with Third National Bank 
and Trust Company of Scranton, Pa., and to and with each other, that in the event of 
the death of either of us, any balance in this account shall belong to the survivor and 
may be paid by said bank to said survivor.” 
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letter in pursuance to the request of Miss McCarty. Shortly there- 
after and before this agreement could be fully completed, Miss Mc- 
Carty died; two weeks after her death Dempsey wrote a letter to the 
bank, seeking to revoke his prior directions and demanding that the 
checks received from the redemption of the bonds be turned over to 
him or his attorney. This the bank refused to do, and he instituted 
this action. Mary G. Dempsey is not a party to this proceeding, and 
has made no claim to the checks in suit. 


It is well settled that a clear and unmistakable intention on the 
part of the donor to make a gift of his property is an essential requisite 
of a gift inter vivos: Lochinger v. Hanlon, 348 Pa. 29, 33 A. 2d 1. In 
Glessner v. Security-Peoples Trust Co., 156 Pa. Super. 56, 61, 39 A. 2d 
165, 167, it was said: “It is familiar law that to constitute a valid gift 
inter vivos the evidence must clearly show an intention to make the 
gift and a delivery, actual or constructive, of a nature sufficient not 
only to divest the donor of all dominion over the property but also to 
invest the donee with complete control of the subject matter of the 
gift.” 

The mere offering of the signature card by appellant, while prima 
facie evidence of a gift, did not so conclusively establish donative intent 
as to preclude the introduction of any other admissible testimony which 
would show that no gift actually was intended at the time the card 
was executed. The evidence introduced by the estate was sufficiently 
clear, precise and unequivocal to rebut the appellant’s prima facie case. 
That evidence, if believed, clearly showed that Miss McCarty opened 
the joint account, not to make a gift of her funds to appellant and his 
sister, but rather to facilitate the transaction of her own business affairs 
and at the same time to retain full ownership of the fund. It also was 
ample to warrant the jury in finding that even though it believed that 
a gift was originally made to appellant, he subsequently intended to 
and in fact did make a return gift to Miss McCarty of the bonds pur- 
chased by him with the funds in question. Under the circumstances, 
we are certain that the learned court below properly refused to enter 
judgment n.o.v. 

The learned court below committed no error in refusing to grant a 
new trial. Appellant complains because the court held that the onus 
of proving that he was entitled to the checks in controversy was on 
him. This burden obviously was his. However, when he proved the 
signature of Miss McCarty and offered in evidence the signature card, 
he made out a prima facie case. Then it was the duty of the estate to 
come forward with evidence. This it did by the introduction of testi- 
mony, which, if true, showed that she never intended to make a present 
of all or any part of the money in this account to Dempsey or his sister. 
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The case was then one of fact and for the jury. In this connection, it 
was said by this Court, in Zenner v. Goetz (Travelers Ind. Co.), 324 
Pa. 432, 435, 188 A. 124, 125: “When plaintiff proved that the liability 
had been incurred by defendant, in the form of a judgment entered 
against him, and that this was a liability explicitly insured against by 
appellant’s issuance of a policy then in force, he did make out a prima 
facie case which entitled him to have the issues submitted to the jury. 
. .. When a defendant seeks to avail himself of a substantive defense 
reserved in a policy of insurance, when he relies upon a fact specifically 
mentioned in a policy as relieving him of a liability generally assumed 
in the policy, the defense becomes an affirmative one and the defendant 
at that point must shoulder the duty of coming forward with evidence 
in support of what he affirms. . . . A defendant’s duty of coming for- 
ward with evidence at certain stages of a trial is sometimes loosely re- 
ferred to as ‘burden of proof.’ The ‘burden of proof’ rests throughout 
the trial on the party affirming facts in support of his case against a 
defendant, while ‘burden of coming forward with evidence’ may shift 
from side to side during the progress of a trial.” 


Appellant also argues that the court below erred in refusing to ad- 
mit into evidence certain colloquy at sidebar between counsel at the 
previous trial of this case. We find no merit in this argument. The 
colloquy in question consisted of statements claimed by appellant as 
an admission on the part of counsel for the estate that Miss McCarty 
was competent on February 27, 1942, when she opened the account, 
and that her intention was to open the account in the manner and form 
in which she did. A careful reading of the statements in question shows, 
as found by the court below, that “No one could tell just what was ad- 
mitted.” Furthermore, the fact that Miss McCarty was competent at 
the time and did intend to open the account was not in issue. Her com- 
petency was never questioned. 


It is the further contention of appellant that it was error to admit 
in evidence the bill of complaint demanding an accounting, which was 
prepared at Miss McCarty’s direction and signed by her, but never 
filed. There is nothing in this contention. The learned court below 
properly said: “This bill was admitted only for the sole purpose of 
showing that there was a bill in equity intended to be filed which was 
settled by Dempsey giving instructions to the bank to have the bonds 
redeemed. No part of the bill in equity was read to the jury. It would 
have been error to have it read. It was sent out with the jury by the 
express request of counsel for Dempsey with the agreement of counsel 
for the estate. Without such request the jury would have only seen a 
paper and would have no knowledge of any statement in it.” 
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We have examined the assignments of error and found no merit in 
them. The verdict is supported by the law and facts and circumstances 
of the case. There was no breach of discretion in refusing a new trial 
and the case could not have been kept from the jury because of the 
conflicting factual situation. 

Judgment affirmed. 





Proof of Completed Gift of Joint Interest in 
Bank Deposit 





Tabor v. Tabor, Supreme Court of Rhode Island, 57 Atl. Rep. (2d) 735 





The party asserting a right to the deposit, as survivor of the 
other depositor, who originally opened the account and whose money 
only was deposited in the account, must show a completed gift of a 
joint interest in the deposit, and also the intention of the original 
depositor to make such a gift in praesenti. 


Appeal from Superior Court, Providence and Bristol Counties; 
Charles A. Walsh, Judge. 

Bill in equity by Samuel L. Tabor, administrator of the estate of 
Mabel A. Tabor, deceased, against J. Earl Tabor to establish ownership 
of a joint bank account made payable to the deceased or to the respond- 
ent or to the survivor. From a decree dismissing bill, the complainant 
appeals. 

Appeal denied and dismissed, decree affirmed, and cause remanded 
for further proceedings. 

Edward F. Dwyer, of Woonsocket, for complainant. 

John L. Curran, of Providence, for respondent. 


CONDON, J.—This is a bill in equity to establish ownership of a 
joint bank account made payable to Mabel A. Tabor or J. Earle Tabor 
or to the survivor. The first named depositor has deceased. The com- 
plainant is the administrator of her estate and the respondent is the 
surviving depositor. Complainant and respondent are respectively the 
surviving husband and son of the deceased. The cause was heard in the 
superior court, and at the conclusion of the evidence the trial justice 
denied and dismissed the bill. A decree, containing certain finding of 
fact to which reference will be hereinafter made, was made, was entered 
in accordance with that decision. Complainant has duly appealed from 
that decree to this court. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §§425-461. 
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For reasons of appeal he states that such decree is contrary to the law, 
contrary to the evidence, and contrary to the law and the evidence and 
the weight thereof. He argues that the trial justice erred in placing 
upon him the burden of showing by a preponderance of the evidence that 
the account belonged to the deceased’s estate. He contends that on the 
contrary the law places the burden upon the respondent to prove that 
the deceased made a gift of the account to him to take effect in her life- 
time. 

Respondent, in answer to those contentions, argues that the com- 
plainant has ignored the findings of fact in the decree which show that 
respondent proved a gift to the satisfaction of the trial justice according 
to law. In other words, as we understand the respondent, he concedes 
that he had the burden to prove that “Mabel A. Tabor did make a 
valid and completed gift inter vivos to respondent of said bank book” 
as he alleged in paragraph (6) of his answer. 


The law generally in cases of this kind is well settled in this state. 
Peoples Savings Bank v. Rynn, 57 R.I. 411, 190 A. 440; Weber v. Hark- 
ins, 65 R.I. 53; 13 A.2d 380. In the latter case, at page 59 of 65 R.L., 
page 382 of 13 A.2d the principle was stated as follows: “The burden of 
establishing a gift inter vivos is upon a claimant; and he must establish 
that the donor intended, in praesenti, to divest himself of the exclusive 
ownership and control over the subject matter of the alleged gift and to 
vest such ownership and control jointly in the claimant.” And we said 
in the Peoples Savings Bank case, at page 423 of 57 R.I., page 446 of 
190 A., with perhaps a little more particularity: “We must keep con- 
stantly in mind, in the determination of a case of the kind before us, 
that the party asserting a right to the deposit, as survivor of the other 
depositor, who originally opened the account and whose money only was 
deposited in the account, must show a completed gift of a joint interest 
in the deposit, and also the intention of the original depositor to make 
such a gift in praesenti.” The claimant in each of those cases admitted 
that the account in question had been opened by the deceased depositor 
solely with his or her own mony; that none of the claimant’s money had 
thereafter been deposited in such account; and that the deceased alone 
had made withdrawals therefrom. 

In the case at bar the uncontradicted evidence was that Mabel A. 
Tabor originally opened the account in 1913 in the form in which it 
was found at her death in January 1945; that the other depositor, J. 
Earle Tabor, during that period from time to time deposited his own 
funds in the account and also made withdrawals therefrom solely for 
his own purposes. In addition there was further evidence that most 
of the deposits in the account were made by J. Earle Tabor and that the 
only substantial withdrawals were those made by him. It further ap- 
peared from the evidence that the deceased kept the bankbook in a tin 
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box in her own room and that in the presence of a Mrs. Young on July 
1, 1944, the day Mabel A. Tabor left her home to go to the hospital, 
she told the respondent to go to her room and “get the pig skin bag and 
the tin box, take them home. They are yours.” And respondent im- 
mediately did so. Thereafter until his mother died at the hospital seven 
months later he retaind the exclusive possession of the book. Mrs. 
Young also testified to the above effect. 

A further piece of evidence tending to prove Mabel A. Tabor’s in- 
tention to give her son all her interest in her personal effects, including 
the bankbook in question, is a bill of sale of certain furniture and heir- 
looms and also “my pig skin bag—tin box and contents a 
This bill of sale was drawn by Samuel S. Tourtellot at the dinection 
of Mabel A. Tabor who executed it on October 4, 1940 in his presence. 
He testified that when he was drawing the bill of sale he asked her if 
she wanted to enumerate the contents of the bag and box and she re- 
plied that every one knew what they contained. Respondent also testi- 
fied that he knew what the bag and the box contained. It further ap- 
peared from other evidence that complainant had been estranged from 
his wife for many years and that the respondent had always been on 
very friendly terms with his mother. From such evidence a reasonable 
inference could be drawn, in connection with all the other evidence, that 
she wished to have the bank account and did not desire to die possessed 
of any interest in it. 


Complainant did not testify and he did not present any witnesses to 
testify as to what was the intention of Mabel A. Tabor in opening the 
deposit in 1913 in her own name and the name of her son and allowing 
the deposit to remain in that form continuously until her death. There 
is no evidence, direct or indirect, that it was done merely for her con- 
venience or that it was done solely for the purpose of effecting a disposi- 
tion of the account after her death. Complainant also failed to present 
any evidence to contradict the testimony of J. Earle Tabor and his wit- 
nesses that Mabel A. Tabor actually surrendered physical possession 
of the bankbook to her son when she told him to get the tin box in 
which the book was kept and to take it and the pigskin bag to his home, 
saying: “They are yours.” Indeed; the only effort the complainant 
made at the hearing to support his bill with evidence was to try to throw 
doubt upon the respondent’s claim of ownership of the bank account by 
putting him on the witness stand, under Public Laws 1939, chapter 705, 
and trying to impeach him by showing that in a prior suit between re- 
spondent and complainant not involving the present issue he testified 
contrary to the claims he was now making. 

In some particulars there appeared to be a variance in respondent’s 
testimony in the instant cause from that given in the prior case, but it 
also appeared that later in his direct examination by his own counsel 
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he explained such variance. Whether his explanation was sufficient to 
establish his credibility was a question for the trial justice to determine. 
He was in a better position to pass upon such question than is this 
court since he had the benefit of seeing and hearing the respondent 
testify. In any event, confined to the transcript as we are, the most 
that we could say would be whether or not the trial justice, notwith- 
standing his advantage of seeing and hearing the respondent testify, was 
clearly wrong in accepting his testimony as true. 


After carefully reading ‘the transcript and considering the reasons 
advanced by the complainant in his brief and argument for rejecting 
the respondent’s testimony on various matters in connection with the 
dealings of himself and his mother with the bank account, we cannot 
say that the trial justice was clearly wrong in crediting such testimony. 
That he gave credence to respondent’s testimony and found that it 
proved a gift of the bank account to him in praesenti in accordance 
with the law of this state is apparent from the findings of fact in the 
decree. It is a familiar principle that a court of equity speaks by decree 
and it is by appeal from such decree only that the cause comes to this 
court for our consideration. 


The decree appealed from expressly finds, among other things, that 
J. Earle Tabor exercised dominion over the bank account in question in 
the lifetime of Mabel A. Tabor by making deposits and withdrawals 
therefrom; that by virtue of the bill of sale of October 4, 1940 she con- 
veyed all her interests in the account to him; and that on July 1, 1944, 
just before her departure for the hospital when she delivered the bank- 
book to the respondent she made a valid gift inter vivos to him in 
praesenti of any remaining interests she may have had in and to such 
account. From our examination of the evidence we cannot say that the 
trial justice was clearly wrong in finding that the title to such account 
was in J. Earle Tabor and not in either the estate of Mabel A. Tabor 
or the complainant, as her administrator. 

Nor can we say that such findings are otherwise against the law merely 
because the bankbook was never in the physical possession of J. Earle 
Tabor until July 1, 1944 but was always up to that time in the posses- 
sion of Mabel A. Tabor. Possession “is but one piece of evidence shed- 
ding light upon the intention of the parties. When it is clear that the 
intention of the parties is to create a joint account so that both of the 
parties have an equal right to draw on the funds, it is immaterial which 
holds the book.” Marston v. Industrial Trust Co., R. I., 107 A. 88, 89. 
“Both parties cannot hold the book at the same time, and the mere fact 
that one has possession of it ought not to be conclusive against the 
rights of the other.” Industrial Trust Co. v. Scanlon, 26 R.I. 228, 58 A. 
786, 788, 3 Ann. Cas. 863. Nor does the fact that in the case at bar 
there was a joint order served on the bank to pay dividends solely to 
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Mabel A. Tabor of itself adversely affect the respondent’s claim. The 
uncontradicted evidence was that such arrangement was freely entered 
into by agreement between her and the respondent. 

There is one further observation which ought to be made of the 
special facts in the instant cause. This is not the usual case where only 
the donor’s money has gone into a joint account payable to the survivor. 
Here the evidence was that the respondent’s own money as well as his 
mother’s had been deposited in the account, and at least in later years 
his deposits had greatly exceeded those of his mother. On such evidence 
this cause conceivably could have been determined in respondent’s favor 
on a theory different from that of a gift. However, since the decree 
has been entered on the theory that a gift was claimed and proved by 
the respondent, we have considered complainant’s appeal on that basis. 

The complainant’s appeal is denied and dismissed, the decree ap- 
pealed from is affirmed, and the cause is remanded to the superior court 
for further proceedings. 


MOSS, J., not participating. 


Tolling Statute of Limitations on Demand Note 


McMahon v. O’Keefe, Supreme Court of Arkansas, 200 S. W. Rep. (2d) 449 








A letter written by a debtor explaining why he is unable to pay 
his debt or note will toll the statute of limitations and hence pro- 
long the time within which his creditor may sue him. 

In this case the maker of a promissory note payable on demand 
was sued on the note five years and two months after the date of the 
note. The court agreed that since a demand note is due immediately 
the statute of limitations begins to run on the date of the note 
and also that an action brought on such a note more than the five 
year period of limitation after the date of note was barred by the 
Arkansas statute. However, the evidence showed that three years 
after the date of the note, the maker wrote a letter to the payee ex- 
plaining in detail why he had not paid the note. It was held that 
the letter constituted an express acknowledgment of validity of debt 
and inferentially constituted a new promise to pay from respective 
date. The letter, therefore, had the effect of tolling the statute of 
limitations because of the new promise to pay from the date of the 
letter, and hence suit on the note, having been brought within five 
years from the date of the letter, was not barred. 


Appeal from Circuit Court, Fort Smith District, Sebastian County; 
J. Sam Wood, Judge. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1406. 
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Action by Charles O’Keefe against H. F. McMahon on a promissory 
note. Judgment for plaintiff and defendant appeals. 

Affirmed. 

Pryor, Pryor & Dobbs, of Fort Smith, for appellant. 

Franklin Wilder, of Fort Smith, for appellee. 


McHANEY, J.—On July 8, 1947, appellee sued appellant on a 
promissory note for $614.13, dated April 25, 1942 and payable on demand 
with interest at 4 per cent per annum. He alleged that said note had not 
been paid although demand therefor had been made; and that on or 
about February 22, 1945, and July 1, 1945, appellant wrote letters to 
him which acknowledged said debt and promised to pay said note, but 
had failed to do so. He prayed judgment for the amount due. He at- 
tached the letter of February 22, 1945, to the complaint as a part thereof. 
On motion of appellant, appellee was required to attach a copy of the 
letter of July 1, 1945, to his complaint. Appellant then demurred to the 
complaint on the ground that the complaint and the exhibits show that 
the alleged debt is barred by the statute of limitations. The court 
overruled the demurrer, and, appellant refusing to plead further, judg- 
ment was entered against him for $741. This appeal followed. 

A note payable on demand is due immediately, and the statute of 
limitations, Section 8933, Pope’s Dig., begins to run from the date 
of the note. Sturdivant v. McCorley, 83 Ark. 278, 103 S.W. 732, 11 
L.R.A.,NS., 825; McCollum v. Neimeyer, 142 Ark. 471, 219 S.W. 746. 
This action, having been brought more than five years after the date 
of the note, was barred by said statute unless same was tolled by either 
or both of the letters above referred to, both written before the statute 
bar had attached. In his letter of February 22, 1945, written from 
Bryant, Arkansas, appellant acknowledged receipt of a letter from ap- 
pellee of February 17. While this latter letter is not in the record, it 
must have been a demand on appellant to pay his indebtedness owing to 
appellee, because appellant’s letter goes into great detail stating the 
reasons why he cannot pay it right away. Among other things he 
said: “I have a little money due me that I have been trying to collect 
for the last four months and the last time I talked to the party they 
thought that about the middle of March to the first of April they 
would be able to pay me off. I'll contact them right away and see if 
there isn’t some way that they can expedite their paying me what I have 
coming. The amount isn’t enough to clear me up with you but every 
little bit will help and I do my best to try and borrow some some place 
to make up the difference.” Also he said: “I am telling you just how 
things are without any frills attached but I also want you to know that 
I will get in behind this thing and will do everything to see you through.” 


The letter of July 1, 1945, reads as follows: 
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“Dear Charlie: Have been gone for about two weeks, just returned 
yesterday and found your letter of June 12th. 

“Things are beginning to pick up in so far as I am concerned and it 
probably won’t be long until I will be able to help out. 


“We expect to have a new contract signed up within the next few 
weeks and also I have another deal on the outside that looks like it 
may go over. It requires quite a bit of financing but I have some 
wealthy men who told me they would handle that part of it and so ex- 
pect them to get on the doted line within the next ten days. 


“Their attorney has been instructed to draw the papers and check 
the title. It is a deal on coal. 


“Don’t think it will be too long and all I can say is that as quick 
as I get any part of it I will send it along to you.” 


We think these letters clearly constitute an express acknowledgment 
of the validity of debt due on the demand note and, by inference at least, 
a promise to pay same. They, therefore, had the effect of tolling the 
statute, constituting a new promise to pay from their respective dates, 
and the action having been brought within five years from either date 
was not barred and the court correctly so held. 

Some courts hold there is a distinction between a new promise made 
before the statute has run and one made after the bar has attached, 
and that it requires less evidence to create a promise to extend or toll the 
statute than when the debt is barred. 34 Am.Jur. Sec. 293. Our court 
seems to follow the general rule that no such distinction is to be made. 
We held in the recent case of Root v. Thomas, 203 Ark. 1078, 160 S.W. 
2d 46, to quote headnote 2, that: “In order for an acknowledgment of 
a debt to be sufficient to extend the time for filing an action upon the 
indebtedness, there must be an unconditional promise to pay or the 
circumstances must be such that such a promise can be inferred from 
the writing itself, and the unconditional promise to pay must be made 
by the parties from whom the debt is due to the parties to whom the debt 
is due, or to his or her authorized agent.” See ialso cases there cited. 
In Street Improvement Dist. No. 113 of Hot Springs v. Mooney, 203 Ark. 
745, 158 S.W.2d 661, we held that, “if, by fair construction, the writing 
constitutes an admission that the claim is a subsisting debt, and if the 
acknowledgment is unaccompanied by any circumstances repelling a 
presumption that the party intended to pay,” the acknowledgment is 
sufficient to toll the statute. 


Appellant did not deny his debt to appellee in either of said letters 
and there is nothing therein to repel a presumption that he intended to 
pay. 

The judgment is correct and is affirmed. 


HOLT, J., not participating. 
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Where Promissory Note Is Ambiguous, Construction 
Placed by Parties Will Govern 


Maffett v. Emmons, Supreme Court of New Mexico, 192 Pac. Rep. (2d) 557 


A bill or note, the same as any other written instrument, must be 
construed as a whole, so as to give effect to every part of it, if pos- 
sible. Every word should be given such effect as will tend to harmo- 
nize the whole writing, if possible. 

Tested by this rule, there presently is seen a patent ambiguity in 
the instant case. The note promised payment on demand, but in 
another part of the note it was made payable at the rate of $50 per 
month beginning on a stated date. Hence note would be construed 
as an instalment contract, where the parties thereto treated it as such. 


Action by Pearl Strickland Maffett, special administratrix of the es- 
tate of Virgil I. Strickland, deceased, against John J. Emmons to re- 
cover on a promissory note. From a judgment allowing recovery on 
past-due instalments only, plaintiff appeals. 

Judgment affirmed. 

Owen B. Marron and Alfred H. McRae, both of Albuquerque, for 
appellant. 

Simms, Modrall, Seymour & Simms and Joseph E. Roehl, all of 
Albuquerque, for appellee. 


COMPTON, J.—Appellant seeks review of an adverse judgment 
arising out of a suit to collect a note which reads as follows: 


“$8,467.68 Albuquerque, N. M., July 10, 1946—On Demand—After 
Date, I, We, Or Either Of Us, Promise To Pay To The Order Of Virgil 
I. Strickland, Hot Springs, N. M. at The First National Bank, Hot 
Springs, N. M.—Eight Thousand Four Hundred Sixty Seven And 
68 /100—Dollars at its office with interest from Date until paid, at the 
rate of 5 per cent per annum, with ten per cent additional on amount 
unpaid, should this note be placed in the hands of an attorney for col- 
lection. Value Received. This note is payable at the rate of $50.00 per 
month including interest at 5% per annum. Payments commencing 
August 10, 1946. The Makers, Endorsers and Sureties Hereof, Hereby 
severally waive protest, demand and notice of protest and non-pay- 
ment, in case this note is not paid at maturity, and agree to all exten- 
sions after maturity, without prejudice to the holder. 

$/John J. Emmons 
Address 301 North Second Street 
Albuquerque, New Mexico.” 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §840. 
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On the reverse side appear the following endorsements: 


“Date Interest Principal Balance 
7/17-46 $35.28 $14.72 $8452.96 
9/6- 35.22 14.78 8438.18 
11/12-46 77.19 22.81 8415.37” 


Subsequently, Strickland having been declared to be an incompe- 
tent, appellant qualified as guardian of his estate and, under the as- 
sumption that the instrument was a demand note, declared the whole 
indebtedness due and payable. 


The trial court, sensing an ambiguity, admitted evidence as to the 
agreement of the parties, then held the instrument to be an instalment 
contract and rendered judgment only for the instalments due. 

The question to be determined is whether the instrument is pay- 
able on demand. 


In the construction of instruments of this character, we turn to the 
following well recognized rule: 


“A bill or note, the same as any other written instrument, must be 
construed as a whole, so as to give effect to every part of it, if possible. 
The contract must be collected from the ‘four corners’ of the document, 
and no part of what appears there is to be excluded; and it has been 
suggested that, inasmuch as indorsements are made on the back of a 
negotiable instrument, it may be said that the purport of the instru- 
ment is to be collected from the ‘eight corners.’ Further, every word 
should be given such effect as will tend to harmonize the whole writing, 
if possible. . . . Anything written or printed on a note prior to its 
issuance and relating to its subject matter must be regarded as part of 
the contract represented by the instrument and is to be given due 
weight in the construction thereof.” 10 C.J.S. Bills and Notes, page 479. 


Tested by this rule, there presently is seen a patent ambiguity. Most 
courts hold a note, payable on demand, is instantly due. Consequently, 
the note in question matured July 10, 1946, concurrently with its issu- 
ance. It is also payable at determinable future times commencing 
August 10, 1946. Thus, we have a collateral agreement incorporated 
in a negotiable instrument which deprives it of the simplicity of form 
characteristic of negotiable paper. With this uncertainty as to matu- 
rity we are unable to apply the rule in such manner as would reasonably 
tend to harmonize the whole writing. This conclusion is sustained by 
the construction placed thereon by the parties. They treated it as an 
instalment contract. 


Where an instrument is ambiguous the construction of the parties 
will govern. Cf. Trigg v. Arnott et al, 22 Cal.App.2d 455, 71 P.2d 330; 
Scholbe v. Schuchardt, 292 Ill. 529, 127 N.E. 169, 13 A.L.R. 247; Barron 
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v. Boynton et al., 137 Me: 69, 15 A.2d 191; Collateral Liquidation Inc. 
v. Renshaw, 301 Mich. 437, 3 N.W.2d 834, 140 A.L.R. 1386; Banking 
Commission v. Townsend, 243 Wis. 329, 10 N.W.2d 110, and Annota- 
tions appearing at 155 A.L.R. 218. 


Having concluded that the instrument is an instalment contract, and 
since it contains no provision accelerating its maturity, it is our opinion 
that appellant is entitled to maintain her action only for past due instal- 
ments. Cf. Crowe v. Beem, 36 Ind. App. 207, 75 N.E. 302; Whittier v. 
First Nat. Bank of Sterling, 73 Colo. 153, 214 P. 536; Llewellyn Iron 
Works v. Littlefield, 74 Wash. 86, 132 P. 867, Ann.Cas. 1915A. 959. 

In support of her contention appellant cities Bank of America Nat. 
Trust & Savings Ass’n v. Schumacher, 6 Cal. App.2d 651, 45 P.2d 239. 
Schumacher had issued a note payable on demand and then relied upon 
contemporaneous writings to alter its character, asserting that the 
instrument was an instalment contract. The instrument upon its face 
was complete and fully explained the contract of the parties and the 
court so held. But here, uncertainty and ambiguity appear within the 
instrument itself. That case is readily distinguishable and we find no 
fault with the decision. 


The judgment will be affirmed and it is so ordered. 


BRICE, C. J., and LUJAN, SADLER and McGHEE, JJ., concur. 


Bank Account in Name of Depositor in Trust 
for Another 


Bendix v. Hudson County National Bank, Court of Errors and Appeals of 
New Jersey, 59 Atl. Rep. (2d) 253 


The mere opening of a bank account in the name of the depositor 
in trust for another is not conclusive of an intention to make an 
absolute gift of the subject matter or to place it irrevocably in trust. 
The transaction may have taken that form for a reason not involving 
a donative intent. It is necessary that there may be some unequivo- 
cable act or declaration clearly showing that an absolute gift or 
trust was intended. The form of the account is but prima facie 
evidence of a gift or a trust inter vivos; it constitutes presumptive 
evidence of an intention to make the purported gift or to create the 
trust which stands until overthrown by proof contra. 

In this case the depositor opened a savings account in defendant 
bank in his own name “in trust for Dorothy Bendix.” It was held 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §462. 
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that neither the form nor the content of the account is, in itself, 
conclusive of the issue of title and ownership. Such an interest as 
Dorothy Bendix has in the fund derives from the intention of the 
parties. 


Appeal from Court of Chancery. 

Action by Dorothy Bendix against the Hudson County National 
Bank to recover a savings account opened by a third person in the 
defendant bank in his own name in trust for the complainant. From 
a decree for the complainant, the defendant appeals.’ 

Decree reversed and cause remanded for further proceedings. 

Milton, McNulty & Augelli, of Jersey City (Anthony T. Augelli 
of Jersey City, of counsel), for appellant. 

Vickers & Castelli, of Jersey City (Felice Castelli, of Jersey City, 
of counsel) , for respondent. 


HERER, J.—The subject of controversy here is the title to a sav- 
ings account opened by one John Wilson with the defendant bank on 
December 4, 1944, in his own name “in trust for Dorothy Bendix,” the 
complainant. The initial deposit was $1600, which complainant insists 
was her own money. At the same time, complainant opened a savings 
account in her name “in trust for John Wilson,” with a like deposit of 
$1600. She testified that all the moneys thus deposited, $3200, were 
her savings from “salary” earned in the pursuit of her employment, and 
that she “carried” the entire sum on her “own person,” although she 
later qualified this somewhat. Complainant and Wilson were together 
when the accounts were opened; and they told the bank clerk they 
“wanted to open a joint account;” and, when they were informed that 
if the account was joint, withdrawals could be made on the signature 
of either or both, “they decided they each wanted an account, one in 
each name.” 

Wilson died on January 3, 1947, leaving a balance in the former ac- 
count of $1,022.36, the sum involved in the litigation. There were 
several deposits in this account during Wilson’s lifetime, all of which 
complainant testified she made from her own accumulated savings. And, 
with one exception, the withdrawals, she also said, were actually made 
by her on vouchers signed by Wilson but prepared by her. Deposits 
were also made in her own account “as trustee” identical in date and 
amount with those made in Wilson’s account; and these, she said, were 
all her own “savings.” And the withdrawals from these two accounts 
were also identical in amount and date, save the last which closed the 
account, $1026.97, made by complainant one week after Wilson’s death. 
Complainant and Wilson lived together, though not married to each 
other; and on occasion they represented themselves as husband and wife. 
She testified that Wilson turned over to her his weekly earnings of $48, 
and that she provided him with “expense” money and used the balance 
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for “household expenses” and “saved” her own earnings. There was no 
evidence of the existence of a trust, or of the giving of notice to the 
bank of the existence and terms of a legal and valid trust, save in the 
form of the bank accounts. 

The estate of the deceased Wilson was not made a party to the suit; 
there is no evidence of a will or of the issuance of letters of adminis- 
tration upon his estate. 

The learned Vice Chancellor, in unreported conclusions, found that 
Wilson opened the account in question “with presumed knowledge” 
of RS. 17:9—4, NJS.A., “and thus created a trust in himself as 
trustee for the benefit of complainant, over which he reserved a power 
of revocation during his lifetime, and since he never exercised such power 
the balance standing to the credit of said account at his death, by virtue 
of said statute, belongs to complainant free, according to the express 
terms of the statute, from any claim by Wilson’s legal representative, 
even if the funds deposited in the account may have been the property 
of Wilson; therefore such representative, if any there be, is not a neces- 
sary party to this suit.” 

Thus, the Vice Chancellor did not determine whether the moneys 
in the account were in fact complainant’s property, so deposited merely 
for convenience or for some other purpose entirely consistent with the 
retention of title in her, or the existence in point of fact of all the ele- 
ments of a valid gift inter vivos or a valid and enforceable declaration 
of trust, if Wilson himself was the source of the fund; he read the statute 
cited supra as giving rise, even in the latter event, to a conclusive pre- 
sumption of an intention to make a gift in praesenti of the bank credit to 
the putative cestui, followed by the acts essential to the effectuation 
of the intention; and therein he fell into error. 

The case is ruled by the principle of Rush v. Rush, 138 N.J.Eq. 611, 
49 A2d 238, and Stiles v. Newschwander, 140 N.J.Eq. 591, 54 A2d 
767. Neither the form nor the content of the account is, in itself, con- 
clusive of the issue of title and ownership. Such an interest (if any) as 
the putative cestui has in the fund derives from the intention of the 
parties. Both a gift inter vivos and a trust operative inter vivos are 
grounded in the intention of the donor or settlor. A donative purpose 
or a manifested intention to create a trust is requisite. A valid gift inter 
vivos, has no reference to the future, and goes into immediate and 
absolute effect. The essentials of a gift inter vivos are, first, a donative 
intent; second, an actual delivery of the subject matter of the gift, un- 
less it be a chose in action, in which case the delivery must be of that 
variety of which it is most capable; and third, the donor must strip 
himself of all ownership and dominion over the subject matter of the 
gift. And it is also indispensable to the validity of declaration of trust 
that the donor or settlor “should have absolutely parted with that in- 
terest which had been his up to the time of the declaration; should have 
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effectually changed his right in that respect, and put the property out of 
power, at least in the way of interest.” Stevenson v. Earl, 65 N.J.Eq. 
721, 55 A. 1091, 1092, 103 Am.St.Rep. 790, 1 Ann.Cas 49; Nicklas v. 
Parker, 69 N.J. Eq. 743, 61 A. 267, affirmed 71 N.J.Eq. 777, 61 A. 267, 71 
A. 1135, 14 Ann.Cas. 921. It is of the essence of an express trust that 
the settlor make a present and unequivocable disposition of the subject 
property and divest himself of his interest therein. 

Ergo, the statute hereinafter cited to one side, if the decedent’s de- 
sign was not a presently operative gift, but rather a transfer to himself 
as trustee with a reservation of full ownership and absolute dominion 
over the fund or chose in action until his death, the putative cestui 
to take the balance of the credit in the event of his survival, without 
any immediate interest in the deposit, there was not a gift in praesenti 
or a valid trust inter vivos; and the gift in case of survival, i. e. to 
take effect upon the death of the transferor, would be testamentary in 
character and void for nonconformance with the Statute of Wills. 
Stevenson v. Earl, supra; Nicklas v. Parker, supra; McCullough v. 
Forrest, 84 N.J.Eq. 101, 92 A. 595; In re Farrell’s Estate, 110 N.J.Eq. 
260, 159 A. 617. The requisites of an enforceable gift are absent in 
such case. There is not, for one thing, that divestment of dominion 
essential to a valid gift; the act is in its very nature testamentary and 
revocable. Rush v. Rush, supra. The mere opening of a bank account 
in the name of the depsoitor in trust for another is not conclusive of an 
intention to make an absolute gift of the subject matter or to place 
it irrevocably in trust. The transaction may have taken that form for a 
reason not involving a donative intent. It is necessary that there be 
“some unequivocable act or declaration clearly showing that an absolute 
gift or trust was intended.” Nicklas v. Parker, supra [69 N.J.Eq. 743, 
61 A. 269.] 

And RS. 17:9—4, N.J.S.A., does not give rise to a conclusive pre- 
sumption of the existence of an intention to make an absolute gift 
inter vivos or to create an irrevocable trust. Like R.S. 17:9—5 and 
17:9—5.1, N.J.S.A., it lays down a rule of evidence rather than of 
substantive law. It does not deem mere form to be identical with the 
substance; it is not to be read as imposing legal consequences to the 
agreement between the bank and such depositors and between the 
parties inter se contrary to their real intention. The statute has applica- 
tion only where “no other or further notice of the existence and terms 
of a legal and valid trust has been given in writing to the bank;” and, 
as we have seen, there was none such here. The form of the account is 
but prima facie evidence of a gift or a trust inter vivos; it constitutes pre- 
sumptive evidence of an intention to make the purported gift or to create 
the trust which stands until overthrown by proof contra. The statute 
simply raises a rebuttable presumption of a valid and enforceable gift 
or trust. Such is the clear implication of the provision that it shall 
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govern only where no “other or further notice” of the existence and 
terms of “a legal and valid trust” has been given in writing to the de- 
positary. And the corollary is that the language is not fairly expressive 
of an intention to modify the terms of the Statute of Wills in respect 
of such gifts or trusts. Vide Thatcher v. Trenton Trust Co., 119 N.J.Eq. 
408, 182 A. 912; Travers v. Reid, 119 N.J.Eq. 416, 182 A. 908. The pur- 
pose so to do is not to be left to doubtful implication; such a radical 
change of policy should be expressed in clear and explicit terms. The 
subsequent phrase “notwithstanding that the funds so deposited may 
have been the property of the trustee” does not have countervailing 
significance. It is not unambiguous, standing alone. Viewed in the light 
of the context, it would seem to have reference merely to the origin of 
the fund. Apart from the protection afforded the depositary, the evi- 
dent purpose was to raise, as between the depositor and the putative 
cestui inter se, a rebuttable presumption of an inter vivos gift or trust 
from the form of the account, nothing more. 

In this view, the estate of the depositor is a necessary party to the 
suit if the decree is to be conclusive of the rights of all parties in interest. 

Moreover, there is an efficient legal remedy for the enforcement of a 
trust passive or naked in character, such as the Vice Chancellor found 
was raised by the statute. Capraro v. Propati, 127 N.J.Eq. 419, 427, 
13, A.2d 318. 


The decree is accordingly reversed, with costs; and the cause is re- 
manded for further proceedings not inconsistent with this opinion. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Administrator’s Sale of Real Estate 


In re Siegel, N. Y. Surrogate’s Court, 119 N. Y. L. J. 207 


The 1947 amendment to Section 13 of the Decedent Estate Law, 
authorizing executors and administrators to sell a decedent’s real 
estate under certain circumstances without resort to a judicial proceed- 
ing, authorizes personal representatives to whom letters were issued 
prior to the effective date of the amendment to exercise the power of 
sale without court supervision. 


Contract for Disposition of Decedent’s Business at Death 


Estate of Howe, California Supreme Court, No. L. A. 19,838 


An agreement between decedent and an employee (later executor of 
decedent’s estate) whereby the employee agreed to continue as manager 
of the decedent’s business and the decedent promised that, if the 
employee survived decedent, the employee should have the business as 
additional compensation for his services, did not violate the require- 
ments in regard to the testamentary disposition of property, since 
contractual obligations were created between the parties, and there was 
sufficient consideration passing between them. 


Compromise of Claim Against Estate 


Waltz v. Ellinghouse, U. S. Circuit Court of Appeals, Eighth Circuit, 
No. 13,581 

A compromise agreement was entered into by decedent’s daughter 
(through her counsel) and the executrix of decedent’s estate (his 
widow), wherein the daughter, for a consideration of $10,000, released 
all her claims against the estate and withdrew her objections to the 
admission to probate of a will which did not leave her decedent’s entire 
estate as he had agreed to do during his lifetime. The fact that the 
daughter and her attorney might have been mistaken as to the validity 
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of her claim against the estate constituted a mistake of law and forms 
no basis for holding the compromise agreement to be invalid. The 
court properly found that the daughter settled whatever claim she had 
against the estate and the executrix. 


Devise of Fee Subject to Condition Subsequent 


Byers v. Rumppe, Wisconsin Supreme Court, No. 76 


A will which gave to the daughter of the testatrix a one-fifth interest 
in the estate unconditionally, with an estate in fee simple in the re- 
maining four-fifths interest in which each of the four mentally incom- 
petent brothers was given a life estate, provided that if the daughter 
failed to maintain a home for her brothers the remainder interests were 
to go to the brothers, gave the daughter a fee simple interest in the 
four-fifths of the estate in which her brothers had life interests, subject to 


a condition subsequent during her lifetime, which could not be de- 
feated after her death. 


Life Estate Distinguished from Fee 


Feger v. Higgins, New Jersey Chancery Court, No. 158/209 


A devise of the testator’s residuary estate to his wife “for her main- 
tenance and comfort, as long as she is my widow; should she marry 
again, then she is to receive one-third of said estate” was construed to 
give the widow only a life interest in all of the residuary estate, sub- 
ject to termination in the event of her remarriage, and not an estate 
in fee simple. 


Death of Co-Trustee 


Trustees of University of Pennsylvania v. Troxel, Ohio Supreme Court 
No. 30,912 

Upon the death of a co-trustee, where the probate court appointed 
two trustees because of the non-residence of the trustee nominated in 
testatrix’s will, the court is without authority to appoint a successor 
co-trustee in the absence of a provision in the will permitting such an 
appointment, since title vests in the surviving trustee. 

The probate court exceeded its authority in appointing a co-trustee, 
to act with the nominated trustee, without consultation of the nominee 
as to the choice of such co-trustee, since the testatrix’s intention, as 
evidenced by the provisions in her will, was to have the person desig- 
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nated in her will as trustee choose his successor or choose the person 
to control and manage the estate in the event the nominated person 
could or did not. 


Interest on Legacy 


Senderowitz Estate, Pennsylvania Orphans’ Court, Lehigh County 


Under Section 21 of the Fiduciaries Act of 1917, as amended in 
1939, the testator’s widow or any child or descendant of testator who 
is entitled to a pecuniary legacy payable in the future is entitled to 
interest on the legacy from the day of the death of the testator in 
the same manner as interest is payable to them on pecuniary legacies, 
bequeathed directly or in trust; therefore, a granddaughter of testator, 
given the sum of $10,000 to be paid to her absolutely upon reaching the 
age of 27, is entitled to a pecuniary legacy payable in the future and 
under the statute interest begins to run from the date of testator’s 
death, the granddaughter not being a stranger or collateral relative. 


Invasion of Principal 


Estate of Adams, N. Y. Surrogate’s Court, 119 N. Y. L. J. 827 


Testatrix’s creation of a trust for the benefit of her daughter, with 
the direction that the daughter be paid $300 at the end of every three 
months as long as she shall live, indicated an intention to provide the 
beneficiary with a fixed annual income, but since the will does not ex- 
plicitly indicate the source of the fixed quarter annual payments and 
since the fact that such payments are not directed to be made from 
income annually is evidence of an intention to subject principal to inva- 
sion, the trustees are permitted to resort to principal when the income 
of the trust fails to yield the $300 quarterly payments. 


Ownership of United States Savings Bonds 


Parkinson v. Wood, Michigan Supreme Court, No. 44 


United States Savings bonds purchased by decedent with funds re- 
ceived from the sale of some of his property (in which sale he requested 
his wife to join to release her right of dower on the promise that the 
funds would be deposited in a joint bank account) did not constitute 
assets of the decedent’s estate, notwithstanding the alleged agreement 
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between decedent and his wife as to the use of the funds, since the bonds 
were made payable to decedent’s daughter by a former marriage and 
she is donee thereof. 


Personal Representative’s Purchase of Property at Judicial Sale 


Eades v. Brinegar, Kentucky Court of Appeals 


An administratrix who purchases the decedent’s property at a judicial 
sale is not a bona fide purchaser, but such sale is not void, being void- 
able only at the election of the decedent’s beneficiaries; and one who 
in good faith purchases the property from the administratrix is a bona 
fide purchaser. 


Right to Possession of Premises 


Fidelity-Philadelphia Trust Co. v. Klinger, Pennsylvania Superior Court, 
No. 193 

Testator provided that certain residence property should cease to 
“be held for my wife and son (that is upon her death, remarriage or 
abandonment of it, or upon his death or abandonment of it, whichever 
of all these events shall first happen) my Executor may sell it at any 
time within two years after it shall cease to be so held . . . If he shall 
not sell it in two years, my Trustee shall assume control of said house, 
and hold it as part of my residuary estate.” By this provision testator 
intended the residence to be used as a home for his widow and son so 
long as either desired to remain there, and the death of the widow had 
no effect upon the right of the son to continue to occupy it so long 
as he desired. 


Stocks and Insurance as Collateral for Loan 


Third National Bank v. Hall, Tennessee Court of Appeals 

The deceased had purchased stock with money borrowed from a 
bank, pledging the stock and also some life insurance policies as 
collateral for the loan; after his death, the court held that the proceeds 
from the sale of the stock should be used in retiring the loan before 
the proceeds of insurance which had been placed in trust for the de- 
ceased’s mother and daughter, since such was the procedure apparently 
intended by the deceased and accorded proper preference to the trust 
beneficiaries over the executors of the estate. 

Certainly it was never intended or anticipated by the insured that 
a situation would be created by which, should he have seen fit to 
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borrow a large amount to speculate in more stocks, these stocks would 
be paid for by his mother and daughters for whom he had created the 
trust of the proceeds of the insurance policies, possibly to a sufficient 
extent to consume all of the trust funds. The deceased created the 
debts, his estate owes then and there is no equity in the contention of 
the executor that the trustee for the mother and daughters should be 
required to pay them. 


Sale of Trust Property 


In re First Methodist Church in the City of New Brunswick, New Jersey 
Chancery Court, No. 158/234 

A sale of trust property must be reported to the chancellor and 
confirmed and approved by him before a conveyance is executed, and 
the fact that the trustee has in good faith entered into a provisional 
contract of sale with a responsible purchaser at a fair and reasonable 
price, acceptable to the parties to the proceeding, does not preclude the 
chancellor from directing that competitive bids be submitted where there 
are other prospective purchasers. 


“Children” Construed 


Clark’s Estate, Pennsylvania Orphans’ Court, Philadelphia County, No. 85 


A direction that after the death of testator’s nine children, his 
“estate shall be equally divided among their (testator’s children’s) 
living children—per stirpes—that is they shall take by representation 
of their parents respectively, and not per capita” was construed to 
include grandchildren and great-grandchildren, down the line, since, 
where, as here, there is a gift to grandchildren at a period long after 
testator’s death, and they are no better known to him than great- 
grandchildren, the court feels there is little reason for discrimination 
and therefore the property will pass per stirpes to lineal descendants 
beyond the stage of grandchildren. 


Trustee’s Liability for Assessment Against Bank Stocks 


McCoy v. Hoff, Wisconsin Supreme Court, No. 58 


A testator who transferred his bank stock in trust for his wife and 
sons, and by a subsequent provision in the will transferred his residuary 
estate to the same trustee for the benefit of the wife and all of the chil- 
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dren, created only one trust, and not two separate trusts, so that the 
trustee, having the bank stock in her possession as such and also having 
possession of the residuary estate, became liable as trustee for the 
assessment against the bank stocks not exceeding the value of the stock 
in her hands. 


Sale of Realty to Pay Decedent’s Debts 


Lions v. Reine, Louisiana Supreme Court, No. 38,343 
Where it becomes necessary to sell real estate to pay a decedent’s 
debts, the court has discretion to order the sale of a plantation with its 
equipment, rather than dismantling it, selling the movable property 
separately, and selling only a part of the plantation, where the latter 
procedure would result in a loss to the estate. 


Unlimited Gift of Income 


Wilkins v. Miltmore, New Hampshire Supreme Court, No. 3703 


A bequest of income unlimited as to time and without any disposition 
of the corpus of the fund is a bequest of such corpus and a gift of stock 
in such manner created a dry trust, the corpus of which was immediately 
transferable to the beneficiaries. 


Persons Who May Become Entitled to Trust Fund By Descent 


George B. St. George v. Fulton Trust Company of New York, Appellate 
Division, 119 N. Y. L. J. 1589 

Under section 23 of the Personal Property Law, a settlor has power 
to revoke, with the consent of his wife and daughter, a trust which 
provided for the payment of income to him, and after his death to his 
wife, and for the payment of the principal, on the death of the survivor 
of them, to his daughter and, if she was then deceased to his estate. A 
provision in the trust agreement whereby he reserved the right “at any 
time to change, alter, amend or modify this indenture in any respect, 
but not deprive him of the right to invoke the provisions of section 23 
of the Personal Property Law and, under that section, to revoke the 
trust with the consent of the beneficiaries. The restriction merely pre- 
vented revocation by his unilateral act. The consent of the infant 
children of the settlor’s daughter, who was his only child, was not 
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requisite for revocation of the trust; in the event that the settlor died 
intestate and that his daughter had predeceased him, these children 
would take the trust found by descent and not by purchase under the 
trust agreement. 


Earnings on Corporate Shares 





Estate of Rheinaur, N. Y. Surrogate’s Court, 119 N. Y. L. J. 957 

Unsegregated and undeclared earnings on corporate stock in a de- 
cedent’s estate, computed according to a formula which seems subject 
to criticism, and covering a period of only two months after decedent’s 
death, do not constitute trust income allocable to income beneficiaries, 
but form part of the original principal value. A sixty-seven day profit- 
able interval in the existence of a corporation does not give rise to any 
right of apportionment. Furthermore, there is no right to take out of 
the sales proceeds and to the detriment of capital a sum equivalent to 
the casual earnings over the brief period stated, since such a period of 
experience gives no assurance that the so-called earnings were such in 
fact when computed according to the objectionable formula used herein. 


Discretion of Trustee 





Harlacker v. Clark, Vermont Supreme Court 


When the testator directed that the income from a trust in interest- 
bearing securities be used at the trustee’s discretion for the benefit, 
maintenance and comfort of a named beneficiary, he intended to give 
all of the income to the life beneficiary and to give the trustee discretion 
merely as to the mode and time of payment and not as to paying the 
income or withholding it entirely. 


Rule Against Perpetuities; Power of Appointment 





American Trust Company of Charlotte v. Williamson, North Carolina 
Supreme Court 


After testator’s father vested in testator power of appointment over 
certain property held in trust for testator under the father’s will, such 
power to be exercised after testator reached the age of 23 and by will 
of testator, the testator could not place the property subject to the 
power in further trust for the benefit of his own minor children (who 
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were not in being when testator’s father died) with a second power of 
appointment in such children; that type of provision in testator’s will 
violated the rule against the perpetuities and the testator’s children 
received the property free of any restraints or other limitations. 


Division of Trust Funds by Trustee; Liability of Depository Bank 





Schofield v. Cleveland Trust Co., Ohio Supreme Court, No. 31,013 

When the trustees of an estate took trust funds from the accounts 
in a bank, known by the bank to be trust funds, and used such funds 
to pay their individual indebtedness to the bank, with the co-operation 
of the bank, the latter is fairly chargeable with uniting and participat- 
ing in a breach of trust, against which the statute of limitation does not 
begin to run until knowledge of the breach comes to the attention of 
the beneficiary. The beneficiaries of this estate had no title to the trust 
property, no control over it, and no right of action growing out of its 
management and disposition, but the successor trustee, acting on their 
behalf, brought suit within a short time after the breaches had been 
discovered, and such action was timely. 





Validity of Income Interests in Trust 





Estate of Laucks, Pennsylvania Supreme Court 


Testator created a trust out of his entire residuary estate, directing 
the trustee: to pay to his son during the latter’s life $50 per week; to 
pay to the son’s wife $5,000 per annum so long as she and the son 
live together; to pay to the widow (if the son should die leaving a 
widow and they were living together at the son’s death) $5,000 per an- 
num until her remarriage or death; to appropriate such sums as the 
trustee may deem advisable for the support, maintenance and edu- 
cation of each of the son’s children until they shall respectively attain 
the age of 25 years; to pay 10% of the annual net income of the estate 
not applied as previously stated, during the son’s life, to certain insti- 
tutions; and also during the son’s life to distribute semi-annually the 
remaining 90% of such net annual income in such amounts and in 
such proportions as the trustee in its discretion may deem proper and 
advisable to and among the son, his wife and family, decedent’s broth- 
ers and sisters and the descendants of any deceased brothers and sis- 
ters who may be living at the time of such distribution. These pro- 
visions did not violate the rule against perpetuities since the time for 
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distribution cannot be long delayed, if at all, after testator’s son’s 
death (the attainment by each of the son’s children and surviving 
issue of deceased children of the age of 25 years). The testator did 
not prescribe a remote time until the arrival of which his property 
was to remain unsold (the executor and trustee was given full power 
to sell, invest and reinvest the assets) and there was no provision for 
accumulation of income. 


Deviation From Terms of Trust 


Petition of Wolcott, New Hampshire Supreme Court, No. 3708 


In order to prevent impairment of a testator’s primary purpose, 
authority to deviate from the express terms of a trust may be granted 
in cases of emergency unforeseen by him, even though contingent re- 
mainder interests are incidentally affected. Trustees were, therefore, 
permitted to invade the corpus of a trust for the care and support of 
the income life tenant, now aged and ill, widow and intended beneficial 
user of the testator’s entire estate except for gifts to sons. 


Right to Trust Corpus 


Estate of Welch, California District Court of Appeal, Civil No. 3810 


Pursuant to a trust whereby the trustee was to “use and/or dis- 
burse all or any portion of the net income or all or any portion of the 
principal of said trust estate, in providing for the care, maintenance 
and education of my grandson until he shall have attained the age of 
twenty-five years” and “To convey unto my said grandson upon his 
attaining the age of twenty-five years, the whole of the net income 
and/or principal of said trust estate then remaining in the possession 
of said trustee,” and no disposition was made of the trust corpus in the 
event the grandson did not reach the age of 25 years, the grandson had 
a vested interest in the trust corpus, with possession only deferred un- 
til he reached 25, and upon his death at 19 years, his wife and child 
should receive the corpus, since nowhere in the trust was the trustee 
as such given an absolute estate in the trust property and that portion 
of the trust which stated that “said grandson shall have no vested 
right in the net income or principal of said trust estate until he shall 
have attained the age of 25 years” referred only to his right to pos- 
session. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Apportionment of Estate Taxes 


Estate of Kayser, N. Y. Surrogate’s Court, 119 N. Y. L. J. 1558 


Testatrix provided: “I direct my executors to pay out of the corpus 
of my residuary estate all estate, transfer, succession, inheritance and 
similar taxes imposed by the laws of any jurisdiction upon or by reason 
of the transfer of my estate or any part thereof, so that no one who 
shall be the object of my bounty shall be required to pay any tax or 
any part of a tax, it being my intention that no such tax shall be pro- 
rated or collected from the beneficiary.” Such provision constituted an 
explicit direction against the apportionment of any estate taxes to a 
trust created for a friend of testatrix. 


Gift Tax — Special Power of Appointment 


Commissioner of Internal Revenue v. Walston, U. S. Circuit Court of Appeals, 
Fourth Circuit, No. 5715 

Taxpayer’s father divided his residual estate into three equal por- 
tions. Taxpayer and her sister were each given life estates with re- 
mainders to their children, in the case of two of the shares. As to the 
third share, taxpayer was given a life income with a discretionary 
power to appoint the income and principal to persons of her father’s 
blood. It was the desire of the father that she should turn over the 
third share to her brother as soon as she thought it wise to do so. In 
1920, taxpayer appointed her brother to receive the income from the 
share, which appointment was subject to a power of revocation. How- 
ever, in 1938, she irrevocably appointed the brother to receive one- 
half of the corpus of the share and the income from the other half for 
his life. The Commissioner determined that the transfers of income 
under the 1920 agreement were taxable for gift tax purposes for each 
year subsequent to enactment of the gift tax law in 1932. He also 
determined that taxpayer had made a gift of her right to the income 
for her life by the irrevocable 1938 appointments. 

The decision of the Tax Court holding that taxpayer had exercised 
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a power of appointment in 1920 and again in 1938, and that in neither 
case was the exercise subject to gift tax is upheld on the evidence. 
This conclusion is reached, since it was not until 1942 that the gift 
tax act was amended to include the exercise of a power of appoint- 
ment among transfers subject to tax. The court rejected the conten- 
tion that taxpayer’s transfers to her brother merely constituted gifts 
of an interest in the life estate in the share bequeathed to her by her 
father, and given by her in turn to her brother. 


Estate Tax of Nonresidents 





Estate of Anna F. De Eissengarthen, U. S. Tax Court, 10 T. C. No. 165 

Jean Eissengarthen, a nonresident of the United States at the time 
of his death November 6, 1941, had certain sums of money on deposit 
with a New York bank. He owed no New York debts. Under his 
will his mother Anna was named as his sole heir and under the laws 
of Switzerland where he died she became the sole owner of all his prop- 
erty, including the bank deposit in question. Anna, a nonresident of 
the United States, died May 29, 1942. The Commissioner has included 
as part of her gross estate the money on deposit with the New York 
bank. Petitioner contends that it is excludible under section 863 (b), 
I. R. C. It was held under the facts which have been stipulated that 
the money on deposit in the New York bank is excludible under sec- 


tion 863 (b), I. R. C. 


Insurance Trust — Contemplation of Death 





Estate of R. J. Flick v. Commissioner, U. S. Circuit Court of Appeals, 
Fifth Circuit, No. 12160 

Decedent, who died in 1940, transferred insurance policies on his 
life in trust in 1935. Prior to the transfer, the policies were payable 
to decedent’s executors, administrators, or assigns. His wife and daugh- 
ter were named as successive life beneficiaries of the trust. Upon the 
death of the survivor, the principal was distributable to decedent’s 
issue. The trustees were authorized to purchase property of dece- 
dent’s estate and make loans to the executors or administrators. They 
were authorized to cash in the policies and collect any dividends. Four 
years after creating the trust, decedent made a will providing for dis- 
tribution of his residuary estate to the same beneficiaries as those who 
were to benefit from the insurance trust. 


It is held that the insurance is not taxable under either Code Secs. 
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811 (c) or 811 (g). Under applicable Florida law, the insurance would 


have gone to decedent’s wife and children free from the claims of cred- 
itors of the estate, even though it had not been assigned. 


Power of Appointment — Appointee Same As If Not Exercised 





J. Barclay, Jr., Exr., v. U. S., U. S. District Court, Penn., Civil Action No. 3127 


Decedent, whose death occurred in 1937, had a life interest in a 
trust together with a general power of appointment by will. Where 
she exercised the power in favor of the same beneficiary as would have 
taken in default of exercise and the beneficiary renounced under the 
exercise and elected to take under the trust, it is held nevertheless that 
the property subject to the power passed by reason of its exercise, to 
cause it to be includible in the gross estate under Sec. 302 (f) of the 
1926 Revenue Act. 


Tax Apportionment 





In re Carse, N. Y. Surrogate’s Court, 119 N. Y. L. J. 1203 

Decedent’s will provided that all transfer, estate, succession and in- 
heritance taxes of every kind upon his estate passing under his will, 
or upon the respective devises, legacies, or remainders, shall be borne 
and paid out of his estate. There is clearly no mandate against tax 
contribution affecting property passing outside the will. Therefore, 
the beneficiaries of the proceeds of an insurance policy must contribute 
their proportionate share of such taxes. 


Refund Not Barred by Waiver of Assessment Restrictions 





E. O’Connor et al, Exrs., v. U. S., U. S. District Court, N. Y., Civil 18-48 


In filing their estate tax return, decedent’s representatives included 
income received by the estate during the 12 months which elapsed af- 
ter decedent’s death in 1936. This income was included pursuant to 
a regulation of the Commissioner requiring such inclusion where the 
optional valuation date was selected. Subsequently, the representa- 
tives entered into a compromise agreement with the Commissioner 
whereby the value of closely held stock forming a part of the estate 
was fixed. In connection with this agreement, the representative, in 
1939, executed a waiver of restrictions against immediate assessment 
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and collection of the deficiency in estate tax determined by the agree- 
ment. After the U. S. Supreme Court held, in Mass. v. Higgins, 
312 U. S. 443, that post-mortem income was not includible, the repre- 
sentatives brought suit for refund on account of the overpayment re- 
sulting from their inclusion of such income in the return. 

It is held that the representatives did not bargain away their right 
to such a refund when they executed the waiver and that they are en- 
titled to the refund. Although the waiver provided that the represen- 
tatives, upon request of the Commissioner, would execute at any time 
a final closing agreement as to the estate tax liability, no such request 
was made prior to institution of this suit. 


Veteran’s Death Without Heirs or Next of Kin; U. S. Government’s 
Right to Distributable Balance of Veteran’s Estate 





In re Bonner, N. Y. Surrogate’s Court, 119 N. Y. L. J. 1266 


Upon the death intestate of a war veteran without leaving him sur- 
viving any spouse, heirs or next of kin, the United States Govern- 
ment, as against the state government, becomes entitled to the dis- 
tributible balance of his estate, and the United States does not have 
the burden of proving that the decedent left no distributees as a con- 
dition precedent to its right to the funds. The pertinent federal stat- 
ute (38 U.S. C. 17) substitutes the federal government for the state 
as the sovereign in whom unclaimed property vests upon failure of 
proof of heirs. The United States does not have to prove an escheat. 


Transfer in Contemplation of Death 





Estate of Seltzer v. Commissioner, U. S. Tax Court, 10 T. C. No. 108 


Decedent grantor established a trust on December 3, 1936, under 
the terms of which the income of 7/9ths of the trust estate was pay- 
able to his wife for life. Upon her death, such income was payable to 
grantor until his death. Upon his death, or the death of his wife if she 
survived him, thé trust estate was to be delivered to grantor’s son if 
living, otherwise to his then living children per stirpes or their issue, 
the trust, however, to continue as to those under 21 years of age. If 
no children or issue, the estate was to be delivered to the son’s spouse 
if living, otherwise to a designated hospital. Although the agreement 
expressly provided that the trust was not revokable by the decedent 
as grantor it could be revoked or terminated by the written consent 
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of “all of the then living beneficiaries” 21 years or more of age. It was 


held that the value of the trust estate is includible in the gross estate 
of decedent under section 811 (a) (1) of the Internal Revenue Code. 


Gift Tax on Transfers 





Beveridge v. Commissioner, U. S. Tax Court, 10 T. C. No. 120 


The taxpayer’s daughter transferred to the taxpayer without con- 
sideration valuable real estate and other property prior to her mar- 
riage to a man to whom the taxpayer objected. Complete estrange- 
ment between the daughter and the taxpayer resulted from the mar- 
riage, and in 1942 the daughter made demand for the property, alleg- 
ing duress and threatening suit. She then offered to settle for $600,- 
000. After protracted negotiations, the settlement figure was reduced 
and, on advice of her attorneys, the taxpayer agreed to transfer $120,- 
000 to a trust for the daughter’s benefit. She did so in 1943, procur- 
ing a discharge of all claims. Transfer of the $120,000 in trust was 
held, under the circumstances, not a gift, but made for a full and ade- 
quate consideration in money or money’s worth. 


Estate Tax on Charitable Bequests Void Under State Statute 





The Marine Nat. Bank of Erie, Exr. (Cary Estate), v. Commissioner, U. S. 
Circuit Court of Appeals, Third Circuit, No. 9614 

The decedent, domiciled in Pennsylvania, died within 30 days after 
executing his last will. The will was a valid will but four provisions 
thereof which related to bequests of property to charitable and religious 
organizations were void by operation of a Pennsylvania statute, P. L. 
141 (1939). The residuary legatees who were named in the will became 
vested with the property described in the void provisions of the will by 
operation of the same Pennsylvania statute, rather than by any direc- 
tions of the decedent in his will. They agreed that charities should 
receive property described in the void clauses of the will. The question 
is whether the estate is entitled to deductions for charitable bequests 
under section 812(d), as amended. 

It was held, (1) that since there were no charitable bequests by the 
decedent in his will by operation of the Pennsylvania statute, the prop- 
erty in question passed to the charities under the agreement of the 
residuary legatees and in that circumstance, deductions are not allow- 


able under section 812(d), as amended, (2) that the question of deduc- 


tion from gross estate is one of Federal law rather than state law, but 
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that the question of Federal law must be determined upon the rules 
of property and of descent and distribution of state law which deter- 
mine, first, whether there are “bequests, legacies, devises or transfers” 
by the decedent within the meaning of section 812(d) of the I. R. C. 


Taxes Paid After Decedent’s Death 





Estate of James W. Hubbell v. Commissioner, U. S. Tax Court, 10 T. C. 157 


Decedent gave check to the State of New York for taxes. It was 
presented to his bank after his death and was, because of his death, 
refused payment though sufficient funds were in the account. The 
executrix of his estate later gave her check, as executrix, for taxes. It 
was held that the check was not paid by the decedent and the amount 
was not deductible from his income. 

The late presentation of the check here did not cause its accept- 
ance to constitute payment, either as to the New York taxing auth- 
ority, or the Commissioner in this matter. The check issued by the 
decedent was never paid. Conditional payment never became abso- 
lute. The taxes to the State of New York were finally paid by the 
executrix as such. Constructive payment is a fiction applicable only 
under unusual circumstances. 


Executor’s Duty to Forsee Effect of Actions Upon Transferee’s 
Estate 





Hull v. Continental Illinois National Bank and Trust Company of Chicago, 
U. S. Circuit Court of Appeals 

Prior to her death, decedent had settled claims made by her against 
the estate of her brother, who had predeceased her. The claims were 
made on the grounds that her brother’s will was void and that he had 
defrauded her of most of her share of their father’s estate. Where the 
brother’s representative had deducted the amount paid to decedent in 
arriving at the net estate of the brother which was subject to tax, de- 
cedent’s representative claimed that the amount paid to decedent should 
have been included in the net taxable estate of the brother subject to 
tax, to entitle decedent’s estate to a deduction for previously taxed 
property. It is held that the estate tax on the brother’s estate was prop- 
erly computed in accordance with the consent decree confirming the 
settlement agreement, and that decedent’s representative is not entitled 
to reimbursement on account of estate taxes levied on decedent’s estate. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





High Taxes and Capital 
Investments 

RECENT issue of the New 

England Letter of the First 
National Bank of Boston warns 
that high taxation, especially when 
levied on high income brackets, is 
threatening our economic system. 
This is because our system is de- 
pendent, for its lifeblood, on a 
steady flow of fresh capital. 

Chief source of investment capi- 
tal is the surplus earnings ploughed 
back into business; most of the re- 
mainder comes from the surplus 
savings of the well-to-do. This 
money is used to purchase modern 
facilities which, in turn, lower costs, 
broaden markets and create jobs. 
Largely as a consequence of the 
capital investment in this country, 
each succeeding decade until the 
30s witnessed a high level of ac- 
tivity; subsequently, the near 
confiscatory taxation that was im- 
posed reduced the capital flow to 
a trickle. “Without this supply of 
capital,” states the Letter, “busi- 
ness became stagnant, unemploy- 
ment reached staggering propor- 
tions, and this country which for 
decades had led the world in eco- 
nomic progress was the most lag- 
gard in emerging from the depres- 
sion.” 

The bank’s publication points 
out that obsolescence and physical 
deterioration in the past decade 
and a half have created the great- 
est deficiency in capital facilities 
ever known; that an estimated out- 


lay of $50 or $75 billion is required 
in order to place our economy on a 
healthy basis. During 1947, most 
of the money for capital facilities 
came from funds ploughed back 
into business, while the greater 
part of the remainder represented 
bank borrowings or the sale of 
bonds. Equity securities accounted 
for only a small proportion— 
largely because of extortionate 
taxes and the unfavorable business 
climate. 

In the past, the largest propor- 
tion of equity money has come 
from those in the higher income 
brackets. However, because the 
Government is siphoning the ma- 
jor share, this source of money 
has been drying up. 

“We need not feel sorry for the 
rich,” it is observed, “as they can 
somehow manage to get along. 
Rather our concern should be for 
the workers as they are the chief 
sufferers when there are not enough 
capital funds to provide the tools 
that are indispensable for new jobs 
and higher living standards.” It is 
pointed out that American work- 
ers are incomparably better off 
than workers abroad and that they 
receive, by far, the largest returns 
from industry. Consequently, the 
workers have more at stake than 
the capitalists in the preservation 
of the American business enter- 


prise. And for that reason, they 


should be deeply concerned about 
any action that would “kill the 
goose that lays the golden eggs.” 
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The Letter draws this analogy: 
Soaking the rich is somewhat akin 
to firing a shotgun into a crowd. 
It is shortsighted because it jeop- 
ardizes all interests. Experience 
bears ample witness to the fact 
that confiscatory taxation chills 
the spirit of personal initiative; it 
discourages the accumulation of 
savings and forces capital into hid- 
ing. Countries that have followed 
the road of confiscatory taxation 
have experienced loss of wealth 
and distribution of poverty. 

There must be a reward for risk- 
taking, for this is what stimulates 
private initiative and leads to 
progress. So that progress may 
continue, there must exist the 
prospects of a reasonable return 
on capital, as well as the safe- 
guarding of property rights. 

A quotation from Abraham Lin- 
coln, cited by the Letter, is most 
appropriate. “Property is the fruit 
of labor; property is desirable and 
is a positive good to the world. 
That some should be rich shows 
that others may become rich, and 
hence is just encouragement to in- 
dustry and enterprise. Let not him 
who is houseless pull down the 
house of another, but let him work 
diligently and build one for him- 
self, thus by example insuring that 
his own shall be safe from violence 
when built.” 

“While there is yet time, our 
national leaders and the workers 
should have a better understand- 
ing of what makes our economy 
tick, and the vital role played by 
capital and savings,” states the 
letter. “Otherwise, through ignor- 
ance and prejudice the ‘temple’ 
may be pulled down upon our 
heads.” 


Real Estate Loans 

According to the Federal Re- 
serve Board, some $25 billion of 
home mortgage loans have been 
made in the last two and one-half 
years. Such debt is now outstand- 
ing at a record level of almost $33 
billion. 

The Reserve Board warns that 
any decline in real estate values 
will raise many important prob- 
lems. These would include the im- 
pact of a declining real estate 
market on debtors, the Govern- 
ment, the level of construction, as 
well as on the economy generally. 

Of course, further expansion of 
mortgage credit, whether or not 
guaranteed by the Government, 
would merely add to the already 
excessive demand for housing and 
to pressures for rising prices. Such 
additional extension of credit 
would only serve to increase the 
cost of home building; it could do 
little toward stimulating home 
construction because, as matters 
now stand, supplies of material 
and labor and other resources are 
already being fully utilized in con- 
struction work. 


However, some safeguards miti- 
gate the dangerous nature of the 
mortgage credit problem. Of the 
mortgage debt now oustanding on 
one to four family houses, roughly 
$10.5 billion is insured or guaran- 
teed by the Government; this in- 
cludes about $6.5 billion by the 
Veterans Administration and over 
$4 billion by the Federal Housing 
Administration. 

It may also be observed that 
FDIC Chief Maple T. Harl has 
cautioned banks about further in- 
creasing realty credit. Real estate 
loans of FDIC insured commercial 
banks have doubled in the first 
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two post-war years. This increase 
in realty loans, in view of its im- 
portance in the bank asset picture, 
indicates the necessity for great 
care. It is worthy of note that 
about half of the $9 billion of real 
estate loans outstanding at insured 
commercial banks at the end of 
1947 has been made during a per- 
iod of high prices. And since real 
estate loans are made for relatively 
long periods, a decline in prices 
and business activity may affect 
the quality of such loans. Risk of 
loss, as noted above, is somewhat 
lessened by the existence of Gov- 
ernment guarantee and insurance; 
such backing covers about two- 
fifths of the real estate loans now 
held by insured commercial banks. 


American Investing Habits 


A survey by the Federal Re- 
serve Board discloses that Ameri- 
cans are not as prone to risk their 


savings in investments as had 


been commonly supposed. Re- 
sults of the study reveal that: 

1. Only about 6 million of our 
145 million population own stocks 
and bonds; this excludes, of course, 
ownership of Government bonds. 

2. Most of the country’s 48.4 
million families prefer to own as- 
sets of fixed value. In this cate- 
gory are Government bonds and 
bank deposits, as contrasted with 
items of shifting value such as 
real estate and securities. 

Rather startling is the finding 
that, even among the families re- 
porting income of $7,500 or more 
a year, at least two-thirds ex- 
pressed a definite preference for 
assets of fixed value. Another con- 
clusion of the survey is that in- 
come status did not make a vast 
difference in the investment plans 


of families with $1,000 or more 
readily available in savings. 

The Reserve Board estimates 
that only 5.5 million persons—rep- 
resenting 4.5 million families—own 
corporate stocks. However, it is 
estimated that an additional 500,- 
000 own bonds of corporations, 
states and cities. There is some 
feeling that this latter estimate 
may be too low. 

Investment preferences of per- 
sons earning more than $2.000 a 
vear were investigated. It was 
found that people prefer Govern- 
ment bonds over bank deposits. 
although this preference is not as 
marked as it was a few years ago. 
As to families who prefer assets of 
changing value, it was determined 
that real estate held an edge over 
securities; also, common stocks 
were regarded as the “least attrac- 
tive” type of property. 

People who maintained their sav- 
ings in bank deposits were largely 
influenced by safety and easy con- 
version into cash. But others re- 
garded the small interest return as 
a definite disadvantage. 


Sixty out of each 100 families 
said that they held savings bonds 
primarily because of safety, and 
secondarily because of the rate of 
interest received. By way of con- 
trast, 58 out of each 100 families 
gave reasons against holding real 
estate while 62 of each 100 voted 
similar objections against holding 
of common stocks. Most of the 
families hostile to real estate as an 
investment considered prices too 
high; others considered such in- 
vestment unsafe and a “gamble.” 

Thirty out of each 100 families 
canvassed noted that they were 
“not familiar’ with common 
stocks; another 26 regarded them 
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as a gamble; three out of every 100 
thought stock prices were “too 
high.” 
Family Income 

Another “sample” survey by the 
Federal Reserve Board shows that 
the “middle income” of the 42 
million families in the United 
States was $2,920 in 1947. This 
was an increase of $320 over 1946. 

Joint income of $2,000 or more 
was reported by 29,890,000 fami- 
lies, or about 69 per cent of the 
total. In the mid ‘30’s, it may be 
noted, fewer than 6,600,000 fami- 
lies reported income at that level. 
In the case of 21 out of each 100 
families, income of over $5,000 was 
earned; eight of these 21 families 
received income in excess of $7,500 
a year. 

But there were many families 
in the lower brackets. Of each 100 
families, 13 had incomes under 


$1,000, while another 18 received 
income between $1,000 and $2,000. 
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As to relative groupings, people 
who owned their own business or 
managed others’ were favored. 
Families headed by a “managerial 
or self-employed person” reported 
average income of $4,500. Profes- 
sional workers, such as doctors, 
dentists and lawyers, were next in 
line with a middle income of 
$4,000. Families headed by skilled 
and semi-skilled workers followed 
with $3,000; those of clerks and 
sales people were $2,900. The mid- 
dle income of families headed by 
unskilled workers was $1,800. Mid- 
dle income reported by farmers on 
a cash basis was $1,500. However, 
as the survey remarks, farmers 
differ from other groups in that 
they have a “substantial” non- 
money income, like the food they 
produce and consume. . 

A considerable number of fam- 
ilies who are now reporting higher 
money incomes feel that they are 
worse off financially because of the 
higher cost of living. 
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BEGIN 
: Your Bond-A-Month Plan 





On April 15th, the new U. S. Savings Bond Security Drive 
was launched by the Treasury Department. It is backed by a 
gigantic advertising and publicity campaign. It enlists thou- 
sands of house-to-house and farm-to-farm canvassers. It’s in 
the newspapers and magazines. . . it’s on the radio. 


YOUR HELP IS VITAL 


You probably own U. S. Savings Bonds now. You’ll probably 
buy more. But your important role is not that of buyer. 

As a leader in your community—whether you’re a banker, a 
businessman, or a security dealer—the public respects your 
judgment, seeks your advice. And YOU, more than any adver- 
tising campaign, can tell your community what’s behind this 
SEcuRITY DRIvE. 

They should understand that the bonds they buy will not 
increase the national debt, but will be used to retire outstand- 
ing bonds. They should understand that bond-buying is anti- 
inflationary, credit wise and dollar wise. Most important, they 
should know that it is only by regular, automatic savings that 
they can protect their personal future ...and their Country’s, 

Urge your employees, your neighbors, your customers to buy 
U. S. Savings Bonds regularly through Payroll Deduction or The 
Bond-A-Month Plan. You’re the best man for that job. 


This is a public service contribution of 
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in cooperation with the Treasury Department and 
The American Bankers Association. 














WHO IS THE 
SMILING MAN 7 


CLUES: 


I. His children’s education 
is as good as paid for. 


2. He’s moving into his 
dream house in 1958. 

3. He’s going to get $4 back 
for every $3 he invests to- 
day, after 10 years. 


4. He’s helping his country 
and himself, at one and the 
same time. 


ANSWER: The Smiling Man is the man who invests regularly in 
U. S. Savings Bonds. What he has done—actually—is to guarantee 
his own future, to insure the security and happiness of his family. 


Every Savings Bond you buy will stretch your smile a little further. 
They’re the wisest investment you can make, today—they pay you 
back $4 for $3 after ten years, and that’s a promise by Uncle Sam! 

What’s more, every dollar you invest in Savings Bonds is helping 
to fight inflation over here, helping to maintain democracy over there. 


If you draw a salary, enroll in the easy, painless, automatic Payroll 
Savings Plan. Or, if you aren’t on a payroll but have a checking ac- 
count, use the equally convenient Bond-A-Month Plan. 


Inquire today about these sure, profitable savings plans. And watch 
your smile grow along with your savings! 


AUTOMATIC SAVING IS SURE SAVING — 
U.S. SAVINGS BONDS 


Contributed by this magazine in co-operation with the Magazine Publishers 
of America as a public service. 
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